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CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORG, 
AT MACON, 
JANUARY TERM, 1859. 


Present—JOSEPH H. LUMPKIN, 
CHARLES. J. McDONALD, } Judges. 
HENRY L. BENNING, 


‘ . . - 
WiutiiamM Siape and Jeremran Straps, plaintiffs in error, 
vs, Joun J, Srreer, administrator of Ann Street, defend- 
ant in error. 


Ifa Court of Equity has jurisdiction of any case of will probate, the case cam 
be only one in which, the probate is, for some reason, not attainable in the 


Court of Ordinary. 


In Equity, from Dooly Superior Court. Decision by 
Judge Lamar, at October ‘Term, 1858. 


John J. Street, as administrator of Ann Street, filed this 
bill in the Superior Court of Dooly county, to October Term, 
1853, against William Slade and Jeremiah Slade, alleging, 
that William Slade, in the year 1846, died in said county, leav- 
ing a last willand testament, that at the Term 18 
of the Inferior Court of said county, sitting for Ordinary pur- 
poses, said will was propounded for probate by Jeremiah Slade} 
one of the executors ; acaveat was filed to the probate on the 
ground, among others, that the will attempted to manumit 
slaves, The said Court of Ordinary sustained the caveat up- 
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on that ground alone, and granted letters of administration 
to William Siade, son of testator, The executor appealed to 
the Superior Court ; that pending said appeal, the court-house 
of said county, together withall the papeisin said cause, except 
perbaps the will, were burned up. That afterwards it was cor- 
ruptly and fraudalently agreed by,and between the said Wil- 
liam Slade, for himself and the other heirs and distributees 
of his father, and the said Jeremiah Slade, executor of said 
will, fora certain consideration, paid to said Jeremiah, that 
the judgment of the Court of Ordinary, should stand, and that 
said Jeremiah would desist from prosecuting his appeal ; 
that 10 attempt was afterwards made to prove said will—that 
at that time, the said Ann Street was aninfant feme sole, with- 
outa lawful guardian resident in the State of N. C., and had no 
knowledge that she was a devisee under said will, until a 
short time previous to her death,in 1852. That the facts 
were studiously concealed from plaintiff and his intestate ; 
that neither of them ever received anything under said will, or 
any compensation,.or consideration for her interest there- 
in. That Ross and Hodges, two of the witnesses to said 
will, were not permitted to testify to its execution, but were 
informed that they would subject themselves to pains and 
penalties for attempting to aid in the emancipation of slaves, 
by proving said will; that testator gave to plaintifi’s intestate, 
by said will, two lots cf land, No. 25 and No. 40, in the 10th 
district of Dooly county. That defendants have, under color 
of the administration granted to William Slade, sold said lots 
ata greatly inadequate price, and converted the proceeds to 
their own use. That complainant has been informed and 
believes that defendants, or one of them, have in possession 
the original will, or a substantial or true copy thereof. 

That complainant and his intestate have repeatedly de- 
manded of the said Jeremiah, executor as aforesaid, if said pa- 
pers were destroyed to establish the same, and prosecute said 
cause to final judgment, and also to produce said original 
will, or to furnish a copy thereof, and to yield up to him the 
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land aforesaid, or to pay over to him the full value thereof, 
but that defendants refuse so todo, The bill prays, that the 
defendants may be compelled to set forth a true copy of said 
will, and the proceedings touching the probate thereof; that 
the contract between said William and Jeremiah, should be 
set aside for fraud ; that said copy should be established, and 
said cause proceed in said appeal, and said will be fully es- 
tablished; that the administration granted to William Slade 
be revoked, and that complainant should recover the devise 
to his intestate under said will, or in the event said land has 
passed into the hands of innocent purchasers, then, that 
defendants be compelled to account for the present value 
thereof, with rents, issues, and profits. 

To this bill defendants demurred, on the ground, that a 
Court of Equity had no jurisdiction in and over the matters 
set up and alleged therein, but, that the same were alone cog- 
nizable in and by the Court of Ordinary. 

After argument, the Court overruled the demurrer, and 
counsel for defendants excepted. 


Dawson, represented by Srusss & Hirt; S, T. Barey, 
for plaintiffs in error. 


Hatz; and Scarzoroveu, contra. 


By the Court.—Bennina J, delivering the opinion. 


Did a Court of Equity have jurisdiction of this suit ? 

The bill praved, that a judgment of a Court of Ordinary, 
rejecting a paper propounded as a will, should be set aside; 
that this paper should be established, as a will, and the ad- 
ministration of it, asa will, superintended ; and, that the let- 
ters of administration, in the way, should be revoked. 

Certainly, the Court which has jurisdiction over common 
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cases of this sort, is a Court of Ordinary, and is not, a Court 


of Equity. 

Perhaps it is true, (and I myself incline to think that itis 
true,) that the only Court which has jurisdiction over cases 
of this sort, whether they be common or uncommon cases, is 
the Court of Ordinary. The Act of 1810, says, that the Court 
of Ordinary “shall have the original jurisdiction of all tes- 
tate and intestates estates, appointing administrators and 
guardians, to qualify executors, administrators and guar- 
dians,and to bind out orphans, and all such other matters 
and things, as appertain, or relate, to estates of deceased per- 
sons, testate or intestate.’ Pr. Dig., 239. 

Another Act gives the Superior Courts an appellate juris- 
diction, in all cases over which, the Courts of Ordinary have 
original jurisdiction. Jd, 237. 

These Acts are but to carry out the words of the Constitu- 
tion itself. “ The powers of a Court of Ordinary or Register 
of Probates, shall be vested in the Inferior Courts of each 
county, from whose decision, there may be an appeal to the 
Superior Court.” Jd. 910. 

Is it not the conclusion to be drawn from this part of the 
Constitution, and from these Acts to carry out the part, that 
the Courts of Ordinary have exclusive original jurisdiction 
of all cases concerning probates and ¢ dministrations—sall, 

n—and thatthe only jurisdiction of 
such cases which, any other Court has, is an appellate juris- 
diction. Istrongly incline to think so, Perhaps, a Court of 
Equity may have the power to aid this jurisdiction of the 
Courts of Ordinary, by compelling discovery. Thatis a ques- 
tion on which, I express no opinion, See 21 Ga., 14 
But, at least, this may be assumed as true; that to put a 
ease like the present, within the jurisdiction of a Court of 
Equity, the case must be one entitled to a relief which, a Court 
of OQ “nary cannot give, and which a Court of Equity can 
give. This, the counsel for the defendant in error, admit. 
The question then becomes this, is the present case enti- 


without a single exceptic 
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tled to a relief which, a Court of Ordinary cannot give, and 


which a Court of | ori in eive? 
What is the relief to wel , the cascis entitled? The es- 
tablishment of the paper as a will, That will comprehend 


4 


all the relief prayed for. Is this a relief attainable, betier in 
a Court of Equity, than in a Court of Ordinary? Wedo not 
see, that it is. 

Grant that the paper to be propounded as a will has been 
burnt up, yet a Court of Ordinary can as well establish a lost 
or destroyed will, as can, a Court of Equity. Whatever 
evidence, in sucha case, a Court of Equity can command a 
Court of Ordinary can equally command, Cases in plenty, 
of the establishment of lost wills by the Ecclesiastical Courts, 
are to be found. 

Grant, also, that this rs was once presented to the 
Court of Ordinary, for probate, and was then adjudged to be 
nota will; and grant, that the reasons stated in the bill why 
that judgment should not bind Street, the defendant, are suf- 
ficient, yet those reasons will be as aveibebte in the Court of 
Ordinary, as they could be, ina Court of Equity. What are 
peace reas mee here om first, that the judgment was pro- 

eement between the person named 
as executor in the paper, and the heirs of the author of the 
paper. Secondly, that one of the beneficiaries under the pa- 
per, at the time of the judgment, wasa minor, was a resident 
of North Carolina, and was without notice of the suit. These 
reasons would be as available in the Court of Ordinary, as 
they could be in a Court of Equity. A Court of Ordinary 
can set aside any of its judgments procured by frand; 
Court of Equity could do no more, A Court of Ordinary 
would no more hold one of its judgments, to be binding on a 
person bot of age, or not within the State, or not having no- 
tice of the suit in which, the judgment was rendered, than 
would a Court of Equity. 

For aught that we can see, then, the relief to which, the 


complainant Street is entitled, is quite as attainable in a 
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Court of Ordinary, as it could be, in a Court of Equity. 
Consequently, we think, that a Court of Equity has no juris- 


diction of this case, ‘Therefore, we must hold, that the de- 
murrer ought to have been sustained, 


Judgment reversed. 


co 


Jos Turner, plaintiff in error, vs. Henry B. Jones, and 
others, defendants in error. 


{1.] If the bill states a title in the plaintiff, and alleges that a discovery is ne- 
cessary to establish that title. a demurrer on the ground that there is an ade- 
quate remedy at law is not sustainable. 

{2.] Turner filed his bill against Joiner and Spicer, and against Hodges and 
others, in which, he alleged, that a lot of land, drawn by Jones, was sold un- 
der a fi. fa. against Jones, and bought by Hodges,—that the Sheriff made a 
deed to Hodges, but that this deed had been burned with the Court-House ; 
that Hodges sold the land to Turner, and that afterwards Jones, think- 
ing to take advantage of the destruction of the deed, also bought the land, 
and put Spicer in possession of it, as histenant. The bill also alleged, that 
a discovery was necessary, to enable the plaintiff to prove these allegations. 
It prayed, that the deed might be established, and that the land be delivered 
to Turner, and the rents accounted tor to him. 

Held, That Joiner and Spicer were proper parties to the bill. 


In Equity, from Schley county. Decision on demurrer, 
by Judge Worri.t, at August Terin, 1858. 


This was a bill by Job Turner, against Henry B. Jones, 
John Joiner, Cullen R. Lockett, John Hodges, and Winstead 
Spicer, to establish a lost deed, and for an account and re- 
lief. 

The bill states that Henry B. Jones was the drawer of lot of 
land No. 132,in the third district of originally Muscogee, now 
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Marion county, to whom a grant from the State issued: That 


afterwards, in 1838,a fz. fa. issued against Jones, from aJustices 
Court in Meriwether county, and transferred to Marion coun- 
ty, and levied upon said lot of land as the property of Jones, 
Levy dated 22d March, 1842, and said lot of land sold on 
the first Tuesday in May, 1842, by said Cullen R. Lockett, 
Sheriff of said county, to said John Hodges, for the sum of 
fourteen dollars, who executed to him a deed for the same. 

The bill further states, that at the time of the execution of 
said deed by the Sheriff to Hodges, the said deed and execu- 
tion were handed to the Clerk of the Superior Court of Ma- 
rion county, who duly recorded the same; but that said orig- 
inals and record were afterwards destroyed by the burning 
of the Court House of said county, in 1845. 

The bill further states, that Hodges sold said lot of land to 
plaintiff on the 15th day of December, 1851, and executed 
and delivered his warrantee deed for the same. That John 
Joiner pretends to have title to said lot of land, and claims 
the same, and has placed Wiustead Spicer in possession there- 
of, as his tenant. That at the time Joiner purchased said 
lot, he knew that plaintiff had a good title to the same, and was 
in possession thereof; but knowing that said execution and 
deed had been destroyed by fire, as before stated, he pur- 
chased with the intention to defraud plaintiff. 

The bill states, that plaintiff has no means of establishing 
the foregoing facts but by a discovery from said parties— 
defendants, 

The prayer of the bill is, that copies of said destroyed f. fa. 
and deed be set up and established by a decree of this Court, 
in lieu of the originals so destroyed; that said Joiner, his 
assigns and tenauts, be compelled and decreed to deliver to 
plaintiff, the possession of said lot of land, and account for 
the rents and profits of the same. 

Defendants demurred to this bill, on the grounds: 

Ist. Because plaintiff had full and adequate remedy at law 

2d. Because of a misjoinder of parties. 
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After argument, the Court sustained the demurrer and dis- 


missed the bill, and plaintiff excepted. 
Bianprorpv & Crawrorp, for plaintiff in error. 
W. D. Exam, contra. 
By the Court—Bennine J. delivering the opinion, 


Was the Court right in sustaining the demurrer ? 

The grounds of the demurrer were two. Ist. That there 
was an adequate remedy at law. 2d. That Joiner and Spi- 
cer were improperly joined with the other defendants, 

[1.] The bill states facts which make out a right in the 
plaintiff, to the relief he asks for; and it says, that he has 
no means of establishing these facts, except a discovery from 
the defendants. If this allegation be true, there is no ade- 
quate remedy at law—the discovery-act left out of the ques- 
tion, as by its own terms, it has to be. And the bill being 
demurred to, we have to take the allegation as true. 

The first ground of the demurrer, then, was not good. 

[2.] Was-the second, good? That was, a misjoinder of 
parties; that Joiner and Spicer were improper pariies de- 
fendants. 

First, as to Joiner. 

The bill alleges, that the land was sold under a fi. fa. 
against the drawer, Jones, and bought by Hodges; and, that 
the deed made by the Sheriff, to Hodges, was burned. That 
Hodges sold the land to Turner, the plaintiff—that after- 
wards, Joiner, thinking to take advantage of the destruction 
of the Sheriff’s deed, also bought the land, and put Spicer in 
possession of it as his tenant. 

If these allegations are true, Turner is entitled to have the 
destroyed deed established, and also, to recover possession of 
the land with the rents. Aud these things are what the bil 
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prays for. It is, therefore, highly tothe interest of Joiner, to 
show, that they are not true. But this he cannot do, without 
being a party to the bill. He, therefore, ought to be a_party 
to the bill. 2 Dani. Ch. Pr. 373. 

Again, Hodges having had his deed burnt, and not being 
able to prove the deed, a ind the other facts of his case, with- 
out a discovery, has the right to go into equity against Join- 
er to get possession of the land and the rents. Now, sup- 
pose we admit it to be true, that Joiner and Spicer ought not 
to be joined with Hodges, and the other defendants, ‘yet it 
would be for the plaintiff, to say which of these two sets of 
defendants, he would strike from his bill, and will Joiner 
think it to his interest, that himself and Spicer should be re- 
tained, and Hodges and the other defendants rejected? We 
hardly suppose that he will; what he wants is, that he and 
Spicer shall be dismissed from the bill, but whether he will 
get that or not, even if he is right in his view of the law, 
will depend on the plaintiff. 

For aught that we can see, Joiner was a proper party to 
the bill. 

And if it be true, that Joiner was a proper party to the 
bill, it must be true that Spicer was, for Spicer was but the 
tenant of Joiner. 

We think, then, that the second ground of the demurrer, 
was like the first, invalid. Consequently, we think the Court 
below erred in sustaining the demurrer. 


Judgment reversed. 
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Bartty McCrary, plaintiff in error, vs. Tomiin Kine and 
Luxe Dimonp, defendants in error. 


Where a promissory note to which there is a surety, is held by a creditor of the 
owner, as a collateral security—such creditor is the proper person, to be no, 


tified by the surety, to sue the maker, under the statute of 1831. 


Certiorari, from Muscogee county. Decision by Judge 
WornriLt, at November Term, 1858. 


Bartly McCrary brought suit in a Justice Court against 
Tomlin King and Luke Dimond, on a promissory note, of 
which the following is a copy: 

$50. By the first day of November, we or either of us 
promise to pay Bartly McCrary, or bearer, the sum of fifty 
dollars, for value received, this February 18, 1857. 

(Signed,) TOMLIN KING, 
LUKE DIMOND. 


Dimond filed the following pleas in the Justices Court: 

Ist. The general issue. 

2d. That he was security only for King, and prayed that 
if judgment be rendered against him, it should be against 
him as security. 

3d. That being only security on said note, and which was 
known to plaintiff, after said note became due, he had given 
notice to the holder, John J. McKendree, to sue on said note 
and collect the same out of the principal, which said holder 
had failed to do, within three months thereafter, whereby 
defendant was discharged as provided by statute. 

The plaintiff offered and read in evidence the note and 
closed. 

It was admitted that Dimond was only security on the 
note, and known so to be by plaintiff, at the time said no- 
tice was given. 
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J.J, McKendree testified: That plaintiff placed the note in 
his hands for the convenience of ints and Dimond, to pay the 
same when due, and instructed witness to apply the proceeds 
when collected, to the payment of demands held by him, wit- 
ness, ageinetphaisitll {hat said note was not paid at maturity; 
that sometime in December or January, last, after the note fell 
due, Dimond called on witness and told him that he wanted 
him to proceed and make the money out of King, and that 
there was cotton belonging to King in Columbus, more than 
sufficient to pay the debt. The note was then in possession 
of witness, and more than three months elapsed before said 
note was put in suit. That witness told Dimond that he had 
no authority or right to institute suit upon said note; for 
plaintiff told him not to sue on said note when he deposited 
it with witness, and told Dimond where plaintuff lived, and 
advised him to notify plaintiff, that he, witness, was not the 
agent of plaintiff, and had no interest in the note, That if 
said note had been paid to witness, he would have delivered 
up the note; that he had the right to receive the amouut due 
on said note, and it was placed in his hands for that 
purpose; that witness never notified plaintiff of what Di- 
mond had required in relation to suing and collecting said 
note, until sometime in June or July last, nearly six mouths 
after the notice was given. 

Upon this testimony, the Justices gave judgment against 
both defendants, King as principal, and Dimoud as security; 
to which judgment, Dimond excepted, and sued out a certio- 
rari, to have said judgment corrected and reversed. 

Upon the hearing before Judge Worrixt, ke reversed the 
decision and judgment of the Justice’s Cena and ordered a 
new trial, 

To which decision counsel for McCrary excepted. 
Conver; and Denton, for plaintiff in error. 


Avex. Cooper, contra. 
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By the Court.—Brnnx 


The judgment sustaining the certiorari, was clear 
if Nt sidine he person, to whom 
given, was the perso whom that notice 
beeu given. 


McKendree held the note, as a collateral security. 


was instructed by the owner of the note, to apply th 
a 


demand 
held by himself, against the owner. This gave him the right 


ceeds of it, when collected, to the payment of 


to hold on to the note, as a security for this demand. 

This sn g so, he was the legal as mere as the “actual 
holder” of the note; he and he only, was the person who 
had the ri ght to bas suit uponit. He therefore was the 
person proper to be notified by a surety to the a to sue 
the maker of it, under 
that Act says, that “ where the secumty” to a note s 
quire the hoider thereof, to proceed to collect the same 
the holder doves not proceed to do so, within three 
the “security 

In Carhart, 
had no legal 
which distinguis! 


Judge MeDonatrp, on account of illness, did not nreside in this cas 
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P, M. Compton, plaintiff in error, vs). Marnew WIL.1As, de- 

fendant in error, 

[1.] When one of the sureties on a ca, sa. bond, surrenders the principal, the 
act is a discharge of all the sureties. 

{2.] Lassiter and Cross were sureties for Williams, ona ca.sa. bond. Lassiter 
surrendered Williams, and, thereupon, Brown wrote on the back of the bond, 
“Thereby agree to be bound on said bond in his,” Lassiter’s “ stead.” 

Held, That this writing meant, that he, Brown, was to be liable only along with 
Cross as Lassiter had been; not, that he was to he liable, whether Cross was 
or not. 


[3-] The principal in a ca. sa. bond, is not discharged from it, by the discharge 
of the sureties, nor, by the act of the Sheriff, in letting him goat large. There- 
fore, if he appears according to the condition of the bond, he is to be-dealt 
with, as though nothing unusual had happened. 


Motion to enter up judgment on ca. sa. bond. Made he- 
fore Judge Kippoo, in Terrell Superior Court, at September 
adjourned Term, 1838. 


A writ of capias ad satisfaciendum issued from the Supe- 
rior Court of Terrell county, at the instance of the plaintiffin 
error, against the defendant in error, returnable to the Sep- 
tember Term, 1858,ofsaid Court. The defendant, Williams, 
having been arrested by the Sheriff of said county, gave bond, 
with 8. F. Lassiter and Wm. G. Cross as his securities, for 
his appearance at the Superior Court of the county of Terrell, 
on the third Monday in September, 1858, then and there to 
stand to and abide such proceedings as might be had by the 
Court, in relation to the taking of the benefit of the Act for 
the relief of insolvent debtors, by the defendant, Williams, 
and to personally answer and perform such further order of 
said Court,as might be made in the premises. 

During the September Term of said Court, the security, 
Lassiter, delivered up, in open Court, the body of the defend- 
ant, Williams, and the following agreement was endorsed on 
the bond: 

“S,. F. Lassiter having come into Court and delivered up 
the defendant, M. Williams, I hereby agree to be bound on 
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said bond in his stead, for the purposes therein mentioned. 
Witness my hand and seal this 25th day of September, 1858. 
ABSALOM BROWN, [z. s.] 


Tested by W. C. Tuornvon, Sherif.” 





An exonoretur as to Lassiter, from liability on said bond, 
was entered onihe minutes of the Court, at the regular Sep- 
tember Term aforesaid. At the adjourned Term of said 
Court, iu the mouth of November, 1858, and on the last day 
of said Term, the case wascalled. The defendant, Williams, 
was in Court, but was not offering to take the insolvent oath, 
and had failed to give notice, orto comply with the require- 
ments of the statute fer the relief of honest debtors, Plaintiff 
here proposed to enter up judgment on the bond, against the 
securities, William G. Cross and Absalom Brown, which mo- 
tion the Court refused to allow, on the ground that the exon- 
oreter, as to Lassiter, operated as a discharge from liability 
on said boud, as to his co-security, Cross, also. To this de- 
cision plaintiff excepted. 

Plaintiff then moved to enter up judgment on the bond, as 
to the new security, Brown. The Court refused the motion, 
and plaintiff excepted, 

Plaintiff then moved the Court to order the defendant, 
Williams, into the cnstody of the Sheriff, and to jail, in dis- 
charge or satisfaction of said ca, sa. Which motion the 
Court refused, and plaintiff excepted. 


Lyon & Iavin; Doverass & Dove ass, for plaintiff in error 
McCay & Hawsins; Hoop & Rostnson,. confra. 
By the Court.—Bennine J. delivering the opinion. 


[1.] If Cross was discharged, the Court was clearly right, 
in refusing the first motion. He was discharged. The sur- 
render of Williams, the priucipal, by Lassiter, Cross’s co-sure- 
ty, took Williams out of the custody of Cross. That was suf- 





MACON, JANUARY TERM, 1859. 31 


Compton vs. Williams. 


ficient to discharge Cross from the bond. The case was the 
same in principle, as if Williams had been arrested for a 
crime, which would have discharged the bail, and, for the 
reason, that such arrest would take their principal out of 
their custody. 

[2.] If Brown was not bound, the Court was also clearly 
right, in refusing the second motion. And Brown was not 
bound. By the terms of his contract, he was merely to be 
bound, in Lassiter’s stead ; that is, was to be bound, in the 
same manner as that in which Lassiter had been bound. 
And Lassiter had been bound, only along with Cross. Then, 
Brown, by the terms of his contract, could only be bound 
along with Cross. But Cross not being bound, he, Brown, 
could not be bound. 


On these two motions, then, we think that the Court was 
right. 
If Williams, the principal, was still liable on the bond, the 


Court was wrong in overruling the third motion; for he 
was in Court, and that was a compliance with the condi- 
tion of the bond, and the motion was the one called for by 
the state of the case—called for by the absence of prepara- 
tion, on the part of Williams, to entitle himself to take the 
oath. The condition of a ca. sa. bond, is, not, that the 
defendant shall appear and ¢ake the oath; but, that he shall 
appear and “abide by such proceedings as may be had by 
the Court, in relation to his, her or their taking the benefit” 
of the Act. Consequeutly, if he appears, and abides by the 
proceeding that may be had in his case, whatever that may 
be, whether an order of discharge, or an order of imprison- 
ment, he has complied with the condition of his bond. Wil- 
liams, then, being in Court, he had performed the condition 
of his bond, and the motion being the regular one, the state 
of the case considered, it should have been granted, unless 
something had happened by which, Williams had been dis- 
charged from the bond. ‘This seems manifest. 
Now had any thing happened to discharge Williams from 
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the bond, or to render it null, astohim? Nothing, as far as 
we can see, Things had happened by which, his sureties 
were discharged; but these things did not extend to him, and 
his liability. The discharge of the principal, is the discharge 
of the surety; but the discharge of the surety, is not the dis- 
charge of the principal. Suppose Williams had given the 
notices, &c., to his creditors—had done all that the law re- 
quired him to do, would he not have been entitled to the ben- 
efit of the Act, notwithstanding the fact, that his sureties 
were discharged? Can there be a doubt of it? 

True, the Sheriff discharged him out of his custody, when 
Brown stipulated to take Lassiter’s place. But what of that? 
Could the Sheriff discharge him from his bond 2 The Sher- 
iff had no power todo such a thing. Resides, ‘hat was not 
the intention of the Act, but was just the reverse; the inten- 
tion was, that Williams should comply with the condition of 
the bond—was, that the bond should still be binding on him. 
The act may have been one by which, the Sheriff himself be- 
came subject to a liability, but we do not see how it could Be 
one, to discharge Williams from his liability, 

[3.] We think, then, that, as nothing had happened to dis- 
charge Williams from the bond, and as he was in Court, the 
Court should have granted this third motion—the motion to 
order Williams into custody. 


Judgment reversed. 


McDonatp J. absent. 
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Henry Jacoss, plaintiff in error, vs. JosepH Pov, adminis- 
trator, &c., defendant in error. 


A judgment granting a new trial on the gronnd, that the verdict is contrary to 
the evidence, will not be disturbed, except in a case of the flagrant abuse of” 
discretion. 


In equity, in Talbot Superior Court. Decision by Judge 
WorriLi, September Term, 1858. 


In 1825, Seaborn Jacobs died, owning a small estate, and 
leaving a widow and two infant children, George M. Gullett 
became the administrator, and took possession of the estate. 
In 1831, letters dismissory were granted by the Ordinary of 
Monroe county, to the administrator. Gullett afterwards, 
died, and Joseph Pou was appointed administrator of his 
estate. T. W. Moore was appointed guardian of Henry Ja- 
cobs, one of the minors, (the mother and one of the child- 
ren being dead,) and as such, filed a bill for account against 
the administrator of Gullett. In 1847, Henry Jacobs arrived 
atage. The bill of the guardian continued pending until 
1851, and was then dismissed. In 1852,(but not within six 
months after the dismissal of the former bill,) Henry Jacobs 
in his own right, filed a bill against Pou, as administrator, 
for an account, and alleged that the judgment granting letters 
of dismission had been fraudulently obtained by the said 
Gullett, by false representations made by him to the Ordina- 
ry, as to his having settled up and paid out said estate. 

In September, 1855, complainant filed an amendment to 
the bill alleging that for several years before he became of 
age, and ever since that, that he resided in the State of Ala- 
bama, at a great distance from the county of Talbot; that he 
relied for a successful assertion of his rights in this case up- 
on the fidelity of his guardian, Thomas W. Moore, in prose- 
cuting the suit commenced by him; that he knew nothing 
of the abandonment of the bill by Moore, until within two 
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“weeks before the filing of the bill in hisown name. The 
amendment further alleged, that said Gullett obtained his 
dismissal by the Court of Ordinary of Monroe county, with- 
out paying over the distributive share of complainant, by 
the consent and connivance of complainant’s mother; that 
Gullett represented to her that he wanted to remove to Tal- 
bot county, that it would be inconvenient for him to make 
his returns in Monroe, that he wanted to relieve his securi- 
ties, and that if complainant’s mother would make no objec- 
tion to his dismissal, he would hold the shares of complain- 
ant and his sister until they became of age, or until a guar- 
dian should be appointed for them in Stewart county, to 
which complainant’s mother was about to remove and that 
Gullett did in fact, subsequent to his dismissal, recognize his 
liability on said agreement with complainant’s mother. 

On the trial of this bill, it was proven by Mrs. McKenzie, 
“that she was very confident that Mr. Gullett never paid 
over any portion of the estate or its proceeds to any person, 
during his life-time, except the pittance of interest which he 
paid to the widow; and her reasons were, that Henry Ja- 
cobs lived with her the most of the time, from his father’s 
death, to the death of Gullett, and if there had been any 
money paid, she would have known it.” 

Mrs. McNeil, swore: That in 1827 or 1828, George M. 
Gullett said he had in his hands $400 belonging to the heirs 
of Jacobs, and gave Mrs. Jacobs, a written statement, show- 
-ing what was due to the heirs; that Mrs. Jacobs had that 
writing in 1836; that Gullett never paid, so far as she knew, 
but five dollars of that sum, and that was for the schooling 
of Henry, about 1833; that witness went with the widow 
Elizabeth Jacobs, to Forsyth, in Monroe county; that Gul- 
lett petitioned for a dismissal; that there was an agreement 
-in writing, given by Gullett to the mother of Henry Jacobs, 
-acknowledging that he had four hundred dollars in his hands, 
and that he would remove it to Talbot county, and place it 

on the record there. 
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Lemuel T. Downing, swore: That within six months 
after the dismissal of the former bill, filed by the guardian, 
he forwarded to the Clerk of Talbot Superior Court, this bill, 
directing him to file it; that he so sent the bill, supposing 
that the administrator, still lived in the county of Talbot. 

George N. Forbes, Clerk of the Superior Court of Talbot 
county, swore: That he received this bill within six months 
after the dismissal of the former bill. Defendant had not 
resided in the county of Talbot for more than a year; but 
witness knew that he intended shortly to return to Talbot; 
witness immediately notified Mr. Downing, complainant’s 
solicitor, of these facts; as soon as defendant returned to 
Talbot this bill was marked of file. 


The jury found a verdict for the complainant. On motion 
the Court granted a new trial, because the verdict was con- 
trary to law and evidence. 

To this decision, the complainant excepted. 


L. T. Downtne, for plaintiff in error. 


B. Hitt; Smita & Pov, contra. 


By the Court.—Bernnine J. delivering the opinion. 


In this case, the Court below granted the motion fora 
new trial, which motion was put on the ground, that the 
verdict was contrary to law and evidence, 

A majority of this Court do not see any sufficient reason 
to disturb the judgment granting the motion. They would, 
however, have been as well satisfied had the motion been 
refused. There was some evidence on both sides. 

Further remark, the case does not seem to call for. 


Judgment affirmed. 
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James L. Powetx et al., plaintiff in error, vs. Jostan C. 
Powe t, defendant in error. 


A mother, gratuitously, conveyed the half of lot one hundred and fifty-eight, 
to one of her children, she intending to convey the half of lot one hundred 
and fifty-seven. She died intestate, leaving this child and other children, and 
this child filed a bill against her administrator, tc correct the mistake. 

Held, That he had no right to have the mistake corrected, the deed being vol- 


untary. 


In equity, in Marion Superior Court. Tried before Judge 
WorkriLt, at September Term, 1858. 


This was a bill filed by Josiah C. Powell, against James 
L. Powell and Martin L. Bivins, for the purpose of correct- 
ing a mistake in deeds. 

The bill states, that at the sale of the estate of William 
Powell, deceased, made by complainant and Bivins, as exec- 
utors of said William, the south half of lot of land No. 157, 
in the 32d district of Marion county, was purchased by 
Nancy Powell, the widow of testator,and mother of com- 
plainant; that by mistake, said land was described in the 
deed of conveyance made by complainant and Bivins, as 
executors to said Nancy, as the south half of lot No. 158; 
that said Nancy subsequently, by deed, made and delivered 
in her life-time, in consideration of natural love and affec- 
tion, conveyed said premises to complainant, representing 
and describing the same as lot No. 158, when it was lot No. 
157, and so intended and understood by all the parties in 
and to both said deeds. 

The bill further states, that Nancy Powell, died in 1857, 
and complainant is in possession of said land, but that James 
L. Powell, as the administrator of said Nancy, claims the 
said south half of lot No. 157, as part and parcel of her 
estate and is threatening to sell a part thereof. The bill 
prays that said deed be reformed and corrected, and that 
James L. Powell be enjoined from selling said south half of 


lot 157, &c. 
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Powell and Bivins, demurred to the bill, for want of equi- 
ty, and at the same time answered, that the deed from Nan- 
cy Powell to complainant, was voluntary and not upon valu- 
able consideration, and that complainant was not therefore 
entitled to the relief sought, as against defendants as heirs 
at law with him, of said Nancy. It was admitted that James 
L. Powell and the wife of Bivins, and some three or 
four others, were the children of the said Nancy, who had 
departed this life, as stated in the bill, and that nothing had 
been said about the alleged mistake until since her death, 
and that complainant from the time said deed was executed, 
had been in possession of said lands, 





The Court charged the jury, that complainant was entitled 
to have said mistake corrected and the deed reformed, al- 
though the consideration was voluntary. To which charge 
defendants excepted. 


The jury found for the complainant, and decreed a refor- 
mation of the deeds as prayed for, &c. 

Whereupon, defendants tendered their bill of exceptions, 
assigning as error, the charge of the Court above excepted to, 


We Ltzorn, Jonnson & Stoay, for plaintiffs in error. 


Bianprorp & Crawrorp, contra, 


By the Court.—Bernnine J. delivering the opinion. 


Was the charge of the Court, right? The charge was as 
follows: “That complainant was entitled to have said mis- 
take corrected and the deed reformed, although the consider- 
ation was voluntary.” 

The deed here meant was doubtless, the deed made by 
Mrs. Powell to Josiah C. Powell the complainant. The 
real parties to the question, were this Josiah C. Powell, a 
child. of Mrs. Powell, as plaintiff, and the other children of 
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Mrs. Powell, as defendants, the latter, represented by her ad- 
ministrator. She died intestate. And it was conceded, that 
if Josiah recovered the land meant, (as he alleged,) by the 
deed, he would get more than his share of the mother’s es- 
tate. 

The deed by mistake, conveying the half of No. 158, in- 
stead of the half of No. 157; the /egal title to the half of 
No. 157, did not by it pass out of Mis. Powell; and con- 
sequently, that title, when she died intestate, was cast by the 
law, on her heirs. 

The question then is, was a Court of Equity authorized to 
interfere against the legal title thus held by all her heirs, in 
favor of one of those heirs, claiming by a defective volun- 
tary deed? And the answer, we think, must be, in the nega- 
tive. 

The general principle on this subject, governing Courts of 
Equity, is, that where the equities are equal, the legal title 
prevails. 

In the present case, if there is any difference in the equi- 
ties, it is a difference, in favor of the heirs of Mrs. Powell, 
and against her voluntary donee. It is the dictate of equity 
and natural justice, that one’s property should be bestowed 
on one’s children, rather than on strangers; and, on those 
children, equally, rather than, unequally. This is certainly 
so, if our statute of distributions be taken as the exponent of 
what is equity and natural justice; for that makes estates go 
to the intestate’s children, and puts the children all on an 
equality. According to this, then, equity would say to Josi- 
ah that he ought to be content to stand on the same footing 
with his brothers and sisters. They in addition, have the 
legal title. If, then, the gerieral principle is to govern, they 
must be allowed to prevail over him. 

Is there anything to take his case out of the general prin- 
ciple. It is said that there is, It is said in the first place, 
that the case of a voluntary conveyance in favor of a wife 
or children, is an exception to that principle. But we are 
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not prepared to admit this proposition. The English decis- 
ions seem to be against it. See 1 Stor. Eg. Sec. 176, and 
cases cited; Adams’ Equity 78. And if we were, this is 
not a deed in favor of children; it is a deed in favor of a 
child, at the expense of the children. 

In the second place, it is said, that this case is like that of 
Wyche and Wife vs. Greene, (16 Ga. R.) and, that, in that 
case, this Court ordered the mistake in the deed to be cor- 
rected. But this case is not jlike that. In that case, taken 
as presented to this Court, the contest was between parties, 
all of whom, claimed under the very deed sought to be cor- 
rected. 

According to the bill filed by some of the children, against 
Mr. Greene, the father, he held under the deed, under which 
they claimed. That deed, they insisted, was intended to be 
a deed giving a life estate to Mrs. Greene, and, by conse- 
quence, to him, Mr. Greene, and the remainder to her child- 
ren; an intention, which they alleged was, by mistake, de- 
feated, so far as the children were concerned, the deed being, 
by mistake, so expressed as to give the whole interest to Mrs. 
Greene. Mr. Greene, they insisted, was holding under this 
very deed. If he was, then, he was bound to let the deed 
have full effect, whether it was a deed with, or without, a 
valuable consideration, for itis a principle of law, that he 
who elects to claim under an instrument, must let the in- 
strument have its full operation. The law will not suffer 
him, to set up so much of it, as makes in his favor, and re- 
ject the rest. By his election to claim under the instrument, 
he himself gives it validity in all its parts. If Mr. Greene 
had been claiming by inheritance, through his wife, the case 
would have been more like the present. The defendants to 
the present bill, claim as heirs of Mrs. Powell. They donot 
claim under the deed made by her, te Josiah C. Powell, their 
brother. 

We see nothing, then, to take the present case out of the 
general rule, that when the equities are equal, the legal title 
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prevails, Consequently, we think, that the Court below, 
erred in its charge to the jury. 


New trial granted. 


Rosert C, Brack, plaintiff in error, vs. Wirtram A, Bracx, 
and Jimpsrey B, Hunrer, defendants in error. 


A bill had two objects, one, to compel the defendant, to convey to the com- 
plainant, an interest in the unsold lots of a town; the other, to compel him, 
to pay over to the complainant, a share of the profits made by him, from the 
sales of the sold lots of the town. The lots lay in one county, and the de- 
fendant resided in another. The bill was brought in the latter county. 

Heid, That the latter county, was a proper one in which to bring the bill. 

As to when a second bill is the same as the first, so that, the judgment or decree 


in the first, is a bar to the second. 


In Equity, in Schley Superior Court. Decision by Judge 
Worritt, at August Term, 1858. 


Robert C. Black, filed a bill in equity against defendants in 
error, alleging that in the year 1849, William A. Black, El- 
bridge G. Cabiness, Virgil A. Powers, Holcomb and Chap- 
man, were associated together as partners, in trade, for the 
purpose of buying the lands on which the town of Oglethorpe 
is now situated, and speculating upon them; that said par- 
ties had contracted for the Maddox land, the Ichaconner 
land, the Banon land, and the Suber land; all forming a 
part of the site of the present town of Oglethorpe; that they 
paid about four thousand dollars for said lands, one install- 
ment of which was due the first day of August, 1849; that 
the partnership was formed and said lands purchased pure- 
ly for speculation in selling lots in the town, which it was 
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expected would spring up at that place. That the purchase 
of said lands was not made in the name of the copartner- 
ship; but in the name of the individual members of the 
firm, and that the lands were held in good faith by the indi- 
vidual members for the copartnership; that the partners 
aforesaid were equally interested in the copartnership. 

The bill further alleged, that a short time after the forma- 
tion of the aforesaid copartnership, and before any sales of 
lots were made, on the first day of July, 1849, it was agreed 
between plaintiff and defendants, that they three should form 
a sub-copartnership in reference to the speculation in said 
lands, that the interest of the said William A. Black, in the 
said lands, should be equally shared between the said Wil- 
liam A. the said Jimpsey B. Hunter and plaintiff; that plain- 
tiff and said Hunter were to join equally in the advance- 
ments and expenses incurred by the said Wil'iam A.,in car- 
rying out the original copartnership, and to share equally 
with him in the profits of one-sixth part of the speculation. 
That in pursuance of said contract of partnership, plaintiff 
paid the said William A. on or about the 19th day of July, 
1849, seventy dollars and twenty cents, to be used by him in 
the payment of the one-sixth part of the first payment for 
all of said lands, 

Plaintiff further set forth, that in pursuance of said con- 
tract of sub-copartnership, he moved to the city of Ogle- 
thorpe and gave his services to a great extent to said copart- 
nership; that for the purpose of encouraging the improve- 
ment of lots and enhancing the value of them, and at the 
special instance of the said William A. he expended the sum 
of eight thousand dollars, or other large sum in building up- 
on and improving one of the lots of said copartnership; and 
tiiat said building was a part of the enterprize, the profits 
and loss of which were to be equally shared by said sub- 
copartners; that plaintiff paid to said William A. eigh: hund- 
red dollars, plaintiff’s full share of the burdens of said sub- 
copartnership, and all that was or ought to have been re- 
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quired of him; that said sub-copartnership went on smooth- 
ly until about the first of January 1855, when it became 
evident that the profits would not be so large as it was at 
first supposed they would be; that said William A. then be- 
came at first reserved with plaintiff, and afterwards refused 
to give him any insight whatever into the affairs of the com- 
pany ; that said sub-copartnership was carried on in the 
name of said William A. Black, that plaintiff believes it was 
profitable, and that it realized the sum of ten thousand dol- 
lars, but that plaintiff has no means of finding out the truth 
of the matter, but by searching the conscience of said Wil- 
liam A., that five hundred dollars is all that was ever paid 
over by said William A. to plaintiff, and is all that was paid 
by said William A. of the profits of said sub-copartnership ex- 
cept what he may have paid said Hunter; that said William 
A. admits that he has moneys in his hands which in good 
faith ought to be paid over to plaintiff, but insists that he is 
protected from the payment of them by certain rules of law, 
which require such agreements to be reduced to writing, and 
signed by the®parties to the same; plaintiff appended to his 
said bill a copy of a statement signed by said William A. 
referring as he alleged to said « opartnership, and acknowledg- 
ing the payment by plaintiff of the one-third of the one- 
sixth part of the first payment for the lands by the original 
copartnership; the bill further prayed a full account by the 
said William A. of and concerning the said sub-copartner- 
ship, that he be compelled to pay to plaintiff the amount 
found due to him, and that such further relief be granted as 
to the Court might seem meet. 


Appended to the bill was the following memorandum: 
6)900 


3)150 
— Ist payment on Maddox land. 
50 R. C. Black’s part paid by him. 
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6)330 


3)55 
o Full payment for the Ichaconner land. 
18 R. C. Black’s part, paid by him. 


6)120 


3)20 
—— Ist. payment on Banon land. 
6.66 R.C. Black’s part paid by him. 


6)100 


3)16.66 
lst. payment on Suber land. 
5.55 R. C. Blaci’s part paid by him. 


19th July, 1849. WM. A. BLACK. 


To this bill, defendant William A. Black filed his plea in 
bar, denying that defendant had a right to any further dis- 
covery or relief, touching the matters and things, contained 
in his said bill; because all and singular the matters and 
things in said complainant’s bill, charged and set forth had 
been theretofore adjudicated between complainant and said 
William A. by a Court having jurisdiction of the case and 
the parties, and by a decree still of force, and unreversed ; 
that complainant filed his bill in equity against this defend- 
ant in the Superior’ Court of Marion county, (then the resi- 
dence of defendant Wm. A. Black,) returnable to the August 
Term, 1853, of said Court, and by said bill, complainant 
charged and set forth the identical matters in substance 
against said defendant Black as are contained in this bill; 
and that a demurrer to said bill‘in Marion, was sustained by 
the Superior Court of Marion county at the September Term, 
1857, and by a decree of the Court, said bill was dismissed 
for want of equity. 


The bill to which defendant’s plea referred, was filed by 
the complainant in this bill, and the allegations were sub- 
stantially as follows: That in the year 1849, Elbridge G. 
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Cabiness, W illiam A, Black and Virgil ‘Powers s, pure hased 
various parcels of land, (which are set out by numbers and 
localities) in said bill; that they purchased a tract near the 
Ichaconnee Creek in Houston county, and afterwards sold a 
portion of it to the South-Western Railroad for a water station 
and depot site; that they bought a tract from a man named 
Mattox; and that the lands west of Flint river in Macon 
county, were laid off into town lots, and are the site of the 
city of Oglethorpe; that said land was purchased witha 
view to speculate on said town lots; that a ferry across Flint 
river, immediately below the town of Oglethorpe, was also 
purchased by said Cabiness, Powers and William A. Black. 
Plaintiff further alleged in this bill, that for a valuable 
consideration, he purchased from said William A. Black, the 
one-third part of said Black’s interest in all the aforesaid 
lands, the ferry and town lots, and the one-third part of the 
profits in any manner to be derived from said speculation ; 
that said Wm. A. Black, promised to give plaintiff a written 
transfer to the same, but never did give one; but plaintiff 
alleged that he paid all the money which he had contracted 
with the said William A. to give to him for said interest of 
one-third of said William A. Black’s share in said lands, 
ferry and town lots ; plaintiff also referred in his bill to a writ- 
ten memorandum signed bv said William A., and acknowl- 
edging a payment by plaintiff for said interest; a copy of 
which was appended to his bill (and is the same as the mem- 
orandum which is appended to the bill against the said 
William A. and Hunter.) The bill further alleged that the 
speculation had been very profitable; and that the said Wil- 
liam A. refused to make said transfer to plaintiff, or to account 
to him for the sales of said lands and town lots, or’the rent 
of said ferry. The prayer was, that he be compelled to execute 
a written conveyance to plaintiff, of the interest so alleged to 
have been sold and paid for; that he account fully to plain- 
tiff for all lands sold, for the town lots, ferry rent, &c., and 
that he account for the value of, and settle for plaintifi’s in- 
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terest in the balance that are not sold; and further, that such 
further relief be granted, as the nature and circumstances of 
the case might require, and as might be agreeable to equity 
and good conscience. 

This plea in bar was demurred to, and the Court overruled 
the demurrer and sustained the plea; whereupon plaintiff 
in error excepted. 


McCay & Hawerns, for plaintiff in error. 
Srusss & Hit, contra. 
By the Court.—Bernnine, J delivering the opinion. 


Was the judgment or decree sustaining the demurrer to 
the first bill, a bar to the second bill? It is admitted, that it 
was, if the Court sustaining the demurrer, had jurisdiction 
of the first bill, and if the facts and the prayer of the first 
bill, are the same as those of the second. 

First then, did the Court have jurisdiction ? 

The plaintiff in error, by his counsel, insists, that the first 
bill was ‘‘a case” “respecting titles to land,’’ and that as the 
bill was not brought in the county in which the land lay, the 
Court had no jurisdiction of it, although, it was brought in 
the county in which, the defendant resided. 

It is true, that one object of the bill, was, to compel the 
defendant, to convey to the complainant, an interest in the 
unsold lots of the town of Oglethorpe; but, it is equally true, 
that another, and probably a much greater object of it, was, 
to compel the defendant, to pay over to the complainant, his 
part of the profits, made by the defendant, from the sales of 
the sold lots of that town. And, in so far, as this last was 
the object of the bill, the proper county for the bill, was the 
county of the defendant’s residence; and, in that county, it 
was brought. There was then, at least as much reason that 
the bill should be brought in the county in which it was 
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brought, as there was, that it should be brought in the other 
county; thatin which the land lay. This being so, a Court 
of equity of either county, would have jurisdiction of the 
case. 

Besides, there is not the same reason why cases in equity 
“ respecting titles to land,’ should be brought in the county 
where the land lies, that there is, why such cases at com- 
mon law should. 

A Court of equity enforces its judgments, entirely, by act- 
ing on the person; not so a Court of common law; it can 
deliver possession of such lands only, as lie within the coun- 
ty in which it sits. 

For these reasons, then, and another which will appear in 
the sequel, we think, that the Court did have jurisdiction. 

Were the facts and the prayer of the first bill, the same as 
those of the second? 

We think, that in substance, they were. 

The contract on which, the first bill relies, is the very 
same as that on which, the second relies, It is true, that the 
second bill says, that the contract made a sub-partnership 
with one Hunter, as a ¢hird party to it; and, that the first 
bill does not say either of these things, but then it is also 
true, that that bill states the contract, and whether the con- 
tract amounted to a partnership or not, was a question of 
law. The contract was one, indeed, which, from its very 
nature, made the parties to it, sharers in losses as well as 
profits. And the failure in the first bill, to mention Hunter 
as a third party to the contract, is not sufficient to show, that 
it was not the same contract as that set up in the second bill. 

The contract set up in the first bill, being thus, substantial- 
ly the same as the contract set up in the secondy we may 
say, that the facts of the two bills, were substantially the 
same. 

Were the prayers of the two, the same. 

The prayer of the first, was, for a conveyance to the com- 
plainant by the defendant, of the interest purchased by the 
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complainant, in the lands that were to be laid out in town 
lots; for an account of the town lots sold; and of the ferry 
rent; and of the lots not sold; and for general relief. 

The prayer of the second bill, was, for a full account of 
the “sub-partnership ;” and, for general relief. This prayer 
though short, is fully as comprehensive as the prayer of the 
first bill, which merely went into particulars. 

We think, then, that the facts and the prayers of the two 
bills, were in substance the same. Consequently, our con- 
clusion is, that the judgment or decree in the first bill, was a 
bar to the second bill. 

If the counsel for the plaintiff in error, are right, in this 
position, that the contract as stated in the second bill, makes 
a sub-partnership, and we are right in our position that this 
contract and that stated in the first bill, are substantially the 
same, then, their objection that the Court had no jurisdiction in 
the first bill, is removed, for land held by a partnership, is, they 
say, to be treated as personalty, and any suit about personal- 


ty, must be brought in the county in which, the defendant 
resides. This is the other reason why we think, that the 
Court deciding the first bill, had jurisdiction of the bill. 


Judgment affirmed. 





Pavut J. Semmes, plaintiff in error, vs. Samuet Boykin, 
* adm’r, and others, defendants in error. 


[{1.] A payment by the debtor to the creditor is, when there are more debts than 
one, to be applied to that debt to which, the debtor directs it to be applied, if 
he makes any direction. 

[2.] In the eye of equity, all creditors are equally meritorious. Consequently, 


if there are several funds of the debtor, and there are some creditors hay- 
o 
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ing liens on one fund, and some, on another fund, and there is one creditor 
having a general and superior lien on all the funds, equity will not permit this 
creditor, to take the whole of his pay, out of any one ofthe funds, but will 
compel him to take it, pro rata, out of all of the funds. 

[3.] Courts may require amendments to sworn bills, to be themselves sworn to. 


In equity, from Muscogee county. Decision by Judge 
WorkriLt, at November Term, 1858, 


This was a bill filed by Paul J. Semmes, against Samuel 
Boykin, administrator of Narcissa Bovkin, deceased, Fran- 
cis M. Brooks, Sheriff of Muscogee county, and Robert §, 
Hardaway and others, judgment creditors of Edward T. 


Taylor. 


The allegations of the bill, are substantially as follows: 

That Paul J. Semmes held claims to the amount of $15,- 
000 against Edward T. Taylor, and on the day of Sep- 
tember, 1856, Taylor gave Semmes a mortgage on a house 
and lot in the city of Columbus, to secure the payment of 
said amount. 

And at the May Term of the Superior Court of Muscogee 
county, 1857, Semmes got a judgment of foreclosure on said 
mortgage; and on the 1st Tuesday in Nov. 1857, the said 
house and lot so mortgaged was sold by the Sheriff and 
brought about the sum of $4,000, over and above costs, 
which sum is now in the Sheriffs hands for distribution. 

At the August Term of the Superior Court of said county, 
1853, one Narcissa Boykin, obtained a judgment against said 
Edward T. Taylor for $2,000 besides interest and costs, and 
on this debt said Taylor was only security, and one John C. 
Leitner was the principal; said 7. fa. is now in the hands of 
the Sheriff, claiming the money raised on the sale aforesaid. 

The said Narcissa Boykin is dead and Samuel Boykin is 
her administrator. The said Jno. C. Leitner is also dead, 
and Hines Holt is his administrator. 

Leitner in his lifetime was indebted to said Boykin in 
another, considerable sum outside of the said $2,000 debt - 
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and to secure the payment of this other sum to the said 
Boykin, the said Leitner gave to said Boykin a mortgage on 
‘his interest in a manufacturing establishment in Columbus. 
The amountnow due on this claim by Leituer’s estate, plainu- 
tiff, Semmes, cannot prove without a discovery from Holt, the 
administrator. Leitner has been dead five or six years, und 
his estate is not yet administered. The administrator of 
Leitner represents his estate as being unable to pay its debis; 
but of its true condition plaintiff can prove nothing, without 
a discovery from Holt the administrator. The interest of 
Leitner in said factory has not been sold under said mort- 
gage, nor has it been sold by the said administrator. 

About the day of in the year 1856, Holt, the 
administrator of Leitner, had in his hands the sum of $4,000, 
and not wishing to hold the same, made a deposit of !t in 
the hands of the said Narcissa Boykin, to be applied to the 
payment of Leitner’s indebtedness to her and in such man- 
ner as the law would appropriate it. 

At the August Term of the Inferior Court of said county, 
1857, Robert S. Hardaway, Henry Lockhart and others, ob- 
tained common law judgments against said Edward T. 
Taylor, amounting in all to about $1,500; and they have 
their fi. fas. now in the Sherifi’s hands claiming said money. 
On the Ist Tuesday in November, 1857, several lots 
of land in said county, were sold by the Sheriff, as the 
property of said Taylor, under the old jf. fa. of Boykin, 
which land sold for about $1,000 and that sum is also now 
in the Sheriff’s hands for distribution. 

When Boykin obtained her judgment against Taylor in 
1853, and since that time, said Taylor owned and possessed 
an interest in the Taylor Gin Factory in Columbus, which 
interest is sufficient to satisfy the $2,000 7./a. of Boykin, and 
is subject to the same; and this is the only claim to which 
said gin factory is subject; and the claims of Semmes, 
Lockhart, and others, cannot reach it. 


VOL. XXVII—4 








50 SUPREME COURT OF GEORGIA. 


Semmes ys. Boykin adm’r, et al. 





The bill prays that Samuel Boykin, administrator be en- 
joined from receiving the money in the hands of the Sheriff, 
in satisfaction of the said execution, and that he be compel-’ 
led by the decree of the Court, to proceed to collect said 
execution out of the estate of Leitner; that the said mort- 
gage on the estate of Leitner be foreclosed, and that Boykin 
be enjoined from applying the said four thousand dollars, 
placed in the hands of his intestate by the administrator of 
Leitner, (Holt,) to the payment of said mortgage debt, but 
that the same be applied to the satisfaction of the execution 
against Taylor. That if said execution be not thus satisfied, 
that then the money in the Sheriff’s hands, raised from the 
sale of T'aylor’s property, not embraced in complainant’s 
mortgage, may be applied towards the payment of said exe- 
cution held by Boykin against Taylor, in preference to the 
junior judgments against said Taylor; that the Sheriff and 
all said creditors be enjoined until the further order of this 


Court, &c. 


Boykin, Hardaway, and Lockhart, demurred to this bill, 
which demurrer, after argument, the Court sustained and 
dismissed the bill as to said parties. To which decision 
complainant excepted. 

Complainant then moved to amend his bill by adding 
thereto, “the allegations appended to the same, bearing date 
this (that) day.” Defendants objected to thisamendment on 
the ground, that the same was not sworn to. The Court 
sustained the objection, and refused the motion to amend. 

To which decision counsel for complainant excepted. 


Incram & RussELL, represented by B. Hitt, for plaintiff 


in error. 


Dovenerty, and E, A, Nessit, contra. 
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By the Court.—BENNING, J. delivering the opinion. 


The Court below sustained the demurrer to the bill. The 
question, therefore, is, was there equity in the bill? 

It may be assumed, that there was equity in the bill, if 
the facts stated by it, were such as to show, that Semmes 
had the right, to compel Boykin to seek satisfaction of his 
ji. fa. in whole or in part, out of some of the funds other 
than the fund raised by Semmes under his mortgage. Those 
funds were the $4,000 paid by Holt as administrator of 
Leitner, to Mrs. Boykin; the money raised by the Boykin 
ji. fa. itself; the money raised by the other fi. fas ; the inter- 
est of Taylor in the gin factory. 

Were the facts of the bill, then, such as to show, that 
Semmes had this right? 

[1.] First, were they sufficient to show, that he had the 
right to compel Boykin, to seek satisfaction of his f. fa., in 
whole or in part, out of the $4,000 paid to his intestate, Mrs, 
Boykin, by Holt, as the administrator of Leitner ? 

At the time when Holt thus paid the $4,000 to her, she 
held two debts against his intestate, Leitner, viz: one, a debt 
against Leitner as principal, and Taylor as surety, it being 
the debt on which the Boykin f. fa. aforesaid against Taylor, 
is founded; the other, a debt secured by a mortgage on 
Leitner’s interest in the Coweta Falls Manufacturing Com- 
pany. It is admitted, and is no doubt true beyond question, 
that if, when Holt paid this money to her, he directed her 
to apply it to the satisfaction of the former debt, in whole 
or in part, it was her duty sc to apply it. 

Now, he did, in fact, give this direction. The allegation 
in the bill, is, that he placed this sum, in her hands, “ for 
the express purpose of being applied to the satisfaction of 
the said debts of the said Leitner, due to the said Boykin, 
one of them being, the same debt upon which, the said fifa. 
was issued against the said Taylor.” Consequently, it was 
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her duty to apply the sum, in part, to the payment of the 
former debt; and such an application of the money, if made, 
would, pro tanto, be a satisfaction of the fi. fa. against Taylor, 
as he was only a surety for the debt. 

What part of the $4,00C, was it, that was to be so applied? 
Doubtless, a part proportioned to the part to be applied to the 
mortgage debt. What then was the part to be applied to 
the mortgage debt? That depended on a question, viz: 
whether in stating the proportion, the mortgage debt was to 
he taken at its full amount, or taken only at the balance of 
that amount remaining after the mortgaged property had 
been applied to it. This is a question, which it is not neces- 
sary to determine, as, whichever of the two things it be that 
is rue, it is certain, that some part of the $4,000, was to be 
applied to this debt on which Taylor was surety; and, if any 
part was to be so applied, that gave Semmes an equity. 
Consequently, we do not determine the question. We think, 
it proper, however, to say, that we incline to the opinion, 
that the balance of the mortgage debt was all that was to be 
taken in stating the proportion, for an Act of 1845, declares, 
“thatin the payment of the debts of any deceased person or 
persons, no debts secured by mortgage, shall be entitled to 
any priority over any other debt of equal degree, except so 
far as relates to the property mortgaged ;” (Cobb 297,) and 
we rather suppose, that permitting the whole mortgage debt, 
first to share with the other debt in the $4,000, and then, to 
appropriate to itself, the whole of the mortgaged property, 
would be a violation of this act. 

Secondly, were the facts in the bill, sufficient to give 
Semmes the right to require Boykin, to take any part of his 
pay of the old fi. fa., out of the other money in the hands of 
the Sheriff, viz: the money on which the judgments younger 
than Semmes’s mortgage, had a lien? We think they were. 

f2.}| In the eye of equity, all creditors are equally merito- 
rious, and, therefore, equity, if left to itself, makes no dis- 
criminations among creditors, but puts them all on the same 
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footing. Semmes, then, and these younger judgment credi- 
tors, must be permitted to stand on the same footing, with 
respect to the Boykin fi. fa. which is older than his mort- 
gage, and, older than their judgments. Consequently, 
Semmes has the right to require, that this /. fa. shall not take 
the entire pay of what may remain due on it after the pro- 
per part of the Leitner $4,000 has been applied to it, out of 
the fund raised by his mortgage, but shall take a part of 
such pay, out of the fund on which the younger judgments 
have a lien; he has the right to insist, that these two funds 
shall contribute, proportionately, to the satisfaction of such 
balance due on the Boykin fi. fa. 

The result of what has been thus far said, is, that there 
was, in our opinion, equity in the bill in two respects ; first, 
an equity to compel Boykin to take part satisfaction of his 
fi. fa., out of the $4,000 paid by Holt to Mrs. Boykin; second- 
ly, an equity to compel him to take part satisfaction, out of 
the money on which, the younger judgments had a lien. 

Thirdly, were the facts in the bill sufficient to give Semmes 
the right to require Boykin, to go first on the interest of Tay- 
lor in the gin factory, for satisfaction of the old fi. fa? And, 
we think, that they were not. 

[3.] It is obviously more advantageous to Boykin, on 
several accounts, to let him take satisfaction of his fi. fa., out 
of ready money, (the fund in the hands of the Sheriff,) than, 
to send him to raise a sum out of Taylor’s property, from 
which to get the satisfaction. What equity has Semmes to 
ask, that Boykin shall be compelled to forego this advantage, 
which the law gives him? We know of none. The most 
that Semmes could ask, would seem to be, that Boykin should 
be compelled to transfer to him, the fi.,fa., on his paying 
Boykin what was due on it, so that he, Semmes might, if he 
chose, try to make the money due on the f. fa., from the in- 
terest of Taylor in the gin factory. 

So much for the demurrer. We think the Court erred in 
not overruling it. 
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The bill was a sworn bill on which, an injunction had 
been granted. The offered amendment, was, doubtless, offer- 
ed as an amendment to warrant the continuance of the in- 
junction. Such an amendment ought, we think, to be sworn 
to. Certainly to require it to be sworn to, is no abuse in the 
Court of the discretion it has, as to amendments, 

We see no error, then, in the refusal to admit the unsworn 
amendment. 


Judgment reversed. 





Sreruine J. McCrary, plaintiff in error, vs. Samue, Caskey, 
defendant in error. 


A promissory note dated in December, was expressed to be payable on the 25th 
day of December, next.” Parol evidence was offered to show, that the 25th 
day of December, intended, was the 25th day of the same December, in which 
the note was made. 

Held, That the parol evidence ought to have been received. 


Debt, from Schley county. Decision by Judge Worrit1, 
at August Term, 1858. 


This was an action by Sterling J. McCrary, against Samu- 
el Caskey, on a promissory note of which the following is a 
copy: 

“By the 25th day of December next, I promise to S. J. 
McCrary, or bearer, two hundred and thirty-five dollars, for 
value received. This December Ist, 1852.” 

(Signed,) “SAMUEL CASKEY,” 

The note was endorsed with a credit for one hundred and 
fifty dollars, January 17, 1853. 
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The second Count in the declaration, set out and averred 
that defendant made his certain other instrument in writing, 
called a promissory note, “ whereby, by the twenty-fifth day 
of December next, (meaning the 25th day of December, then 
instant,) the defendant promised,” &e. 

The defendant pleaded the general issue and failure of 


consideration. 
Upon the trial, plaintiff introduced the note and closed. 











Defendant moved to dismiss the case upon the ground, 
that suit was commenced before the note was due. 

The declaration was filed in the Clerk’s office, 21st Decem- 
ber, 1853, and defendant served 9th January, 1854. 

Plaintiff offered to prove that the note, though payable 
the 25th day of December next, and dated the first day of 
the same month, was so written by mistake, and was in fact, 
intended to be payable the 25th day of December, then in- 
stant. 

The Court refused to admit this proof, and dismissed the 
action, and plaintiff excepted. 














McCay & Hawkins; Cook & Monrtrort, for plaintiff in 
error. 






E. H. Beart, and Scarsoroven, Contra. 







By the Court.—Bennine, J. delivering the opinion. 





We think, that the parol evidence was admissible to show 
the mistake in the time of the maturity of the note. It is 
conceded, that such evidence would be admissible for that 
purpose, if the case were in equity, and there can be no 
doubt, that it would. But why should we drive the plainuff 
into equity, if he can, as well, obtain redress at law. There 
is no reason why weshould. Indeed there is a statute which 
says, that we shall not. It says, thatin such a case, a plain- 
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tiff «shall not whe hel dt to ‘pei with the forms of equity.” 
That is the statute of 1820, giving to plaintiffs the right to 
sue at law, in all equity cases, if he “conceives,” that he 
can “establish” “his claim” “without resorting to the con- 
science of the defendant.” 


Judgment reversed. 


Manton Beruvne, as Ordinary of Talbot county, for the 
use of Joun T. Fanntne, et al. plaintiff in error, vs, THos. 
Green, defendant in error. 


A guardian is responsible for only such property of his wards, as is accessible 
to him. 


Debt on Bond. Tried before Judge Worriti, September 
Term, 1858. Talbot Superior Court. 


Bryant Fanning, the father of plaintiff’s usees, was the 
drawer in the Land Lottery of 1827, of two lots of land viz: 
lots number sixteen in the tenth district of Troup county, 
and number fifty-four in the ninth district of Muscogee. 

No grants were taken out during the drawer’s life, Bryant 
Fanning died about the year 1830 in the county of Wilkes; 
and Welcome Fanning and Thomas Green Sr., obtained 
letters of administration on his estate, in the same year. An 
order was obtained, by the Administrators, from the Court 
of aguas of Wilkes county of which the following is a 
copy: “It appearing to the Court that due notice has been 
given of an intended application for leave to sell the real es- 
tate of Bryant Fanning deceased ; on motion, ordered that 
the administrator’s be and are hereby, authorized to sell the 
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estate of said Fanning upon a credit of twelve months, after 
giving legal notice of said sale.” 

There was no sale or other administration of the two above 
named lots of land. 

In the year 1841, the defendant Thomas Green, took out 
letters of guardianship of the persons and property of the 
plaintiff’s usees, and gave bond and security according to 
law ; during the guardianship of the defendant, and the mi- 
nority of his wards, the aforesaid two lots of land were suf- 
fered to revert to the State, and were granted to others under 
the act of the Legislature passed in 1843, 

This suit was brought on the guardian’s bond and the 
foregoing facts alleged as a breach of it. 

On the trial of the cause, the Court below charged the 
jury that the guardian was not liable under this statement of 
facts and that no one was liable for the loss of the land, but 
the administrators of Bryant Fanning’s estate. 


Smitu & Pov, for plaintiffs in error. 


Stusss & Hitt; WetizornN, Jonnson & SLOAN, conira. 


By the Court.—Bernnine, J. delivering the opinion. 


Was the charge of the Court below right? 

We think it was. 

The duty imposed on the guardian, by his bond, was, to 
“take due and lawful care of the” “property” of his wards. 

The property ; this must mean, merely, such property of 
the wards, as was accessible to him. 

Were the lands, in question, accessible to him? We think 
not. There was an order authorizing the administrators of 
the father of the wards, to sell the lands. This order gave 
to those administrators the right to retain the lands, as 
against the guardian, that they might sell the landsg and 
consequently, the order would have been an answer to any 
suit for the lands, brought by the guardian, against them. 
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The presumption is, that while that order stood, the interest 
of the creditors and distributees, required, that the lands 
should be sold. 

And then the lands were not granted, and the duty of 
granting them, was on the administrators, if not exclusively, 
at least, more properly, than on the guardian, for the expense 
of the grant, was a charge on the whole estate, rather than 
on the share of any distributee, and it was only the admin- 
istrators, that had at command the whole estate. 

Taking the case, then,as it appears in the record, we think, 
that the charge of the Court below was right. 


Judgment affirmed. 


*Judge McDonatp did not preside in this case, on account of indisposition. 





Isaac Broosrne, tenant &c., plaintiff in error, vs. Lessee of 
Wma. P. Dearmonp, for use &c., defendant in error. 


[1.] A copy grant ought not to be received as evidence, without an excuse for 
the non-production of the original. 

[2.] A grant was issued in the name of Boswell Cook, and a certificate of the 
Surveyor-General was offered in evidence, to show that the grant, by mistake, 
had been issued in the name of Boswell Cook, when it should have been is- 
sued in the name of Roswell Cook. 

Held, That under the Act of 1857, for the admission of parol evidence to show 
mistakes in grants, the certificate was admissible. 


[3.] A man who has no title, cannot recover in ejectment, although he alleges, 
that he demises to Joun Dor, for the use of another man, who does have the 
title. 


[4.] A judgment in one suit, is not a bar to another suit, if the parties in the two 
suits are not the same; or, if, although the parties in the two suits are the 
same, they sue, or are sued, in one suit, in a right different from the right in 
which, they sue, or are sued, in the other. 
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Ejectment, from Randolph county. Tried before Judge 
Krippoo, November Term, 1858. 


This was an action of ejectment by John Doe upon the 
demise of William P. Dearmond, against Richard Roe, cas- 
ual ejector and Isaac Brooking tenant in possession, for lot 
of land no, 79, in the Sth district of Randolph county. The 
declaration contained a demise to John Doe from Wm. P. 
Dearmond for the use of John R, M. Neal and laid no other 
demise. 

At the trial plaintiff offered in evidence a copy grant from 
the State to Boswell Cook, for the lot in controversy; defen- 
dant objected to the introduction of the copy, until the loss 
of the original was shown, or the failure to produce it ac- 
counted for. The Court overruled the objection, and allowed 
the copy to be read, and defendant excepted. 

Plaintiff next offered and read in evidence a copy deed 
from Cook to his lessor Dearmond, for said lot, dated. 20th 
Sept., 1829: proved the possession of defendant at the com- 
mencent of the suit and the value of themesne profits, and 
closed. 

Defendant offered and read in evidence a deed from Dear- 
mond to John R. M. Neal for the lot in dispute, dated 29th 
August 1850—before suit commenced. He then offered and 
read the record in an ejectment case in which said Neal was 
plaintiff and said Brooking was defendant, for the same land 
now sued for, by which it appeared that at the April Term, 
1855, of Randolph Superior Court, there was a verdict for 
the defendant. This proof was in support of defendant’s 
plea of former recovery &c. Defendant next offered in evi- 
dence the certificate of the Surveyor General, to show that 
Boswell Cook did not draw said lot of land, but that by mis- 
take the grant was issued to Boswell Cook, instead of to Ros- 
well Cook. Plaintiff objected to the introduction of this cer- 
tificate; the objection was sustained by the Court, and the 
certificate repelled, and defendant excepted. 
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After reading the depositions of two witnesses, Kerr and 
Mann, defendant closed. 


Plaintiff in reply, offered in evidence an agreement between 
R. G. Carithers and A. Hood, the object of which was to show 
that in the ejectment case between J. R..M. Neal and defen- 
dant, the verdict and judgment in which, were plead and re- 
lied upon as a bar to any recovery in this suit, there had 
been a rule nisi for a new trial which was still pending, un- 
disposed of by the Court. To the introduction of which de- 
fendant objected. The Court overruled the objection and 
defendant excepted. 


The Court amongst other things, charged the jury, that 
they might find for the plaintiff, although he had conveyed 
the land to Neal before the commencement of the suit, and 


without any demise from Neal or in hisname, provided they 
should be satisfied that Neal, was the real though not the 
nominal, party in interest. 

To which charge defendant excepted. 


Defendant requested the Court to charge the jury, that they 
could not find for plaintiff if there was no demise laid from 
Neal, and the title had been shown out of Dearmond, before 
the commencement of the suit. 

The defendant further requested the Court to charge, that if 
the jury believed, that there had been a former recovery by 
Brooking in another suit, in the statutory form brought by 
Neal against Brooking as pleaded, that then they must find 
for the defendant, if they were satisfied that Neal was the 
real party in this suit. 

Which charges the Court refused to give, but charged that 
if Neal was the real party in interest, though not nominally 
a party, the jury might find for his benefit in the name of 
Dearmond, although title may have passed out of Dear- 
mond before suit brought; that as to the recovery by Brook- 
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ing against Neal in the other suit referred to, the agreement 
between Carithers and Hood operated as a rule nisi and su- 
perseded the judgment in that action. 

To all of which charge and refusals to charge defendant 
excepted. 


The jury found -for the plaintiff, whereupon defendant 
moved for a new trial, on the ground of error in the rulings, 
charges, and refusals to charge excepted to above. 

The Court refused to grant a new trial and defendant ex- 
cepted. 


Dovetass & Dovenass; and W. C. Perxins, for plaintiff in 
error. 


Hoop & Rosinson, Contra. 
By the Court.—Bernnine, J. delivering the opinion. 


[1.] It was wrong in the Court, as we think, to admit the 
copy grant to the jury, without requiring an excuse for the 
non-production of the original, either the excuse sanctioned 
by the rule of Court, or that sanctioned by the rule of the 
common law. See Sutton vs. McLeod, decided at Savannah, 
January Term 1859. 

[2.] It was also wrong in the Court, as we think, to ex- 
clude from the jury, the certificate of the Surveyor General. 
That certificate went to show, that the grant was, by mistake, 
in the name of Boswell Cook, when it should have been, in 
the name of Roswell Cook. And the state of things might 
have been, that there was never any such person, as Boswell 
Cook, but was such a person as Roswell Cook. If that 
was the state of things, then it could not be, that any 
right could ever have vested in Boswell Cook, and, by con- 
sequence, it could not be, that any right could ever have been 
derived from Boswell Cook; Boswell Cook would be a non- 
entity, and a nonentity can neither receive nor impart. 
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Deeds in the name of a nonentity, must of necessity, be the 
work ofsome one assuming,or forging, the name of the non- 
entity. But under deeds so manufactured, no rights would 
vest as against the true owner. These things being so, the 
certificate going to show the mistake aforesaid, was rendered 
admissible by the Act of 1857, providing for the admission 
of parol evidence to show mistakes in grants, 

Did the Court err in allowing Dearmond to read as evi- 
dence, the agreement entered into, in the first ejectment case, 
by Hood, the counsel for Neal, and Carithers, the counsel for 
Brooking? This agreement formed a part of that case, and 
as the Court had permitted Brooking to read in evidence, the 
other part of the case, it was but a matter of course, to let 
Dearmond read in evidence, this part, so, that the whole case 
might be before the jury. What the agreement was to be 
worth, when thus read in evidence, was another question; 
a question which, as it will be seen in the sequel, need not 
be decided. 

Was the charge right? The charge was, that the jury 
might find for the plaintiff, Dearmond, although he had con- 
veyed the land to Neal, before the commencement of the 
suit, and there was no demise laid in the name of Neal, pro- 
vided, they believed, that Neal was the real, though not the 
nominal, party in interest. 

This proviso we take to amount to this; provided the jury 
believed, that the action was brought by Dearmond for the 
use of Neal. 

This being so, the charge amounts to this, thata man may 
recover in ejectment, although he has no title whatever, if he 
sues for the use of another man, who has the title. We are 
not aware of any law to authorize such a charge as this. In 
every case, as far as we know, in which the law allows one 
person to sue for another, some title must be in the former 
person. He must have the legal title, and the other person 
only the equitable. The payee of a bond, or of a promissory 
note not negotiable, who nevertheless assigns the bond, or 
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the note, may sue for the use of the assignee. Buthe has the 
legal title still in him, and the assignee has acquired only the 
equitable title. Whether there is any case in which one per- 
son may sue in ¢or¢—in trespass—for the use of another, we 
are not prepared to say. But we do think, that if there is 
any such case, it must, at least, be a case in which, the per- 
son so suing, must have some title of some kind. 

Now if the charge had been, that, although Dearmond hav- 
ing the title in him, had conveyed to Neal, yet Dearmond 
ought nevertheless to recover, provided, the conveyance to 
Neal was, on some account, void, the charge would have 
been right; that is it would, if authorized by the evidence; 
for, in that case, the conveyance to Neal being void, would 
count for nothing, and the entire title would be in Dear- 
mond. 

We think, then, that this charge of the Court, was errone- 
ous. If the legal title was in Neal, why did he not sue in 
his own name? That would have been the regular mode; 
and would have been a mode by which, he would have ob- 
tained everything that he ought to have obtained. If the le- 
gal title was not in him; if the deed to him was void, then 
the charge, besides not being law, was not suited to his case, 
for it assumed that the title had been “conveyed” by Dear- 
mond to him; that is, it assumed, that the legal title was in 
him. 

From what has thus been said of the charge, it is apparent 
that we must consider the first request to charge, of Brook- 
ing’s counsel, to have been proper. 

The other request of his counsel, was, that if there was a 
former recovery by Brooking in a suit in the statutory form, 
brought by Neal against Brooking, then the jury must find 
for the defendant, provided, Neal was the real party to the 
suit on hand. We suppose that this proviso means; if the 
suit was brought for the use of Neal. This request, the Court 
rejected, on the ground, that the agreement heretofore men- 
tioned, made by the counsel in the former suit, superseded 
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the judgment in that suit. Whether this was a suflicient 
ground or not, we will not undertake to say, as we think, 
that there was another ground which was clearly sufli- 
cient. 

[4.] And that ground was the fact, that the plaintiffs in 
the two suits, were not the same; or if the same he was not 
suing in the same right. In the former suit, the plaintiff was 
Neal; in the latter, the plaintiff was Dearmond. What the 
judgment in the former suit said, was, that Neal was not enti- 
tled to the land; but this was not saying that Dearmond 
might not be entitled to it. No; it was not saying so, 
even if Neal was claiming under Dearmond, for it might 
have been, that his deed from Dearmond, was, for some 
cause, void, in which case, his failure to recover, would 
not only be entirely consistent with Dearmond’s having the 
title, but would really be evidence of Dearmond’s having the 
title, the void deed never having had efficacy, to draw the 
title ont of Dearmond. 

The fact that the second suit was for the use of Neal, 
could make no difference. 

For one of two things must be true; 1st, that Dearmond 
had the entire title, both legal and equitable; or, 2dly ; that 
Dearmond had the legal title,and Neal, the equitable. And if 
it was the first that was true, then the second suit was entirely 
Dearmond’s ; as much so, as it would have been, if the allega- 
tion that it was for the use of Neal had not been in the declara- 
tion. And such allegation would be evidence merely, of a 
purpose in Dearmond, to bestow a gratuity on Neal. And 
if the suit was Dearmond’s, to the full extent, then, there 
can be no pretence, to say that any judgment in a suit in 
which, not he, but Neal was the party, could be a bar to the 
suit. 

And if it was the second of the two things, that was true, 
then, although we might say, that the suit was in reality 
Neal’s suit, yet it would be a suit in which, he would be su- 
ing ina right different from that in which he sued in the 
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first suit. He would be suing in the right of Dearmond—be 
asserting Dearmond’s legal title—whereas, in the first suit, 
he sued in his own right; he asserted his own equitable ti- 
tle, which being an insufficient title to sustain a suit for land, 
he failed in his suit. And when a man sues in one right, 
and fails, that is no reason why he may not sue again, in 
another right. If aman sues as executor and fails, may he 
not nevertheless, sue again in his individual capacity ? most 
certainly he may. So, if a draft not negotiable, payable to 
A. is assigned to B, and B. sues on it in his own name, and 
fails for lack of having the legal title, is that a bar to another 
suit by him, in the name of A. for his use? Assuredly not; 
consequently, although Neal, suing in his own right, may 
have failed, that was no bar to his suing again in the right 
of Dearmond. 

These, then, are the reasons, why we think, that the Court 
was right in refusing to charge, that the judgment in the first 
suit wasa bar to the second suit. 





New trial granted. 


R. W. Smrru, plaintiff in error, vs. Joun Jorner, defendant 
in error. 


{1 ] The provision in the Constitution of 1798, conferring power on the Supe- 
rior Courts to correct errors in inferior judicatories, by writ of certrgrar/, does 
not require an Act of the Legislature to enforce it. It is explicitenough for 
that purpose. 

[2.] If it be alleged that material alterations have been made in the exceptions 
to the decision of an Inferior Court, and proof be offered to support such al- 
legations, it is error in the Court to refuse to hear it. 


[3,] A bond for an attachment need not be taken by, or offered for approval by 
the magistrate who issues the attachment. It is sufficient if taken by any 
other magistrate. Such bonds, if objectionable, may be amended. 


VoL, xxvII.—5. 





66 SUPREME COURT OF GEORGIA. 





Smith vs. Joiner. 





Certiorari, from Taylor county. Decision by Judge Wor- 
RILL, at October Term, 1858. 


John Joiner sued out an attachment against Russell W. 
Smith, returnable to the Inferior Court of Taylor county, on 
a promissory note. 

The Inferior Court, on the trial, upon motion of defend- 
ant’s counsel, dismissed the attachment on the ground that 
the attachment bond given by the plaintiff, was not at- 
tested by the Justice who issued the attachment. Plaintiff 
applied fora certiorari, which issued,to correct said judg- 
ment. 

The case being called in the Superior Court, defendant’s 
counsel moved to dismiss the certiorari, upon the following 
grounds: 

Ist. Because certiorari would not lie in the case, 

2d. Because the exceptions taken to the decision of the 
Inferior Court, had been interlined and materially changed 
since they were signed—which interlineations and altera- 
tions defendant offered to prove. 

The Court overruled, the objections and refused the motion 
to dismiss, and defendant excepted. 

Defendant then moved that the case be sent back to the 
Inferior Court, to correct said interlineations. The Court re- 
fused this motion, and defendant excepted. 

After argument, the Court reversed the decision of the In- 
ferior Court, because the said Court erred in dismissing the 
attachment, on the ground that the bond given by plaintiff 
in attachment was void—the Court holding that it is not ne- 
cessary or essential to the validity of such bond, that it should 
be attested by the officer issuing the attachment. To which 
decision counsel for defendant excepted. 


James T, May, for plaintiff in error. 


Bianprorp & CRrAwrorD, contra. 
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By the Court.—McDonatp, J. delivering the opinion. 


[1.] Itis objected that a certiorari will not lie in this case. 
The Inferior Court is a judicatory inferior to the Superior 
Court. The Constitution of 1798 confers express power on 
the Superior Courts to correct errors in inferior judicatories, 
by writ of certiorari. The doctrines of the common law, in 
regard to writs of certiorari, have nothing to do with, or con- 
trol over, proceedings on the writ, under the Constitution. 
The Constitution is so explicit, though very short, as not to 
require the aid of legislation to give it effect. The writ of 
certiorari is a process which carries the whole cause, and 
the proceedings under it, to the higher Court; and that Court - 
can have no higher commission than the Constitution, to ex- 
amine the record and correct the errors therein, if any. 

This Court has decided that there are cases which are not 
embraced in the section of the Judiciary Act of 1799, which 
relates to certioraris. That Act was, no doubt, designed to 
carry into effect the provision of the Constitution in regard to 
the correction of errorsin inferior judicatories, but it cannot 
abridge the constitutional rights of litigant parties. I have 
no doubt that the framers of the Judiciary Act intended that 
a party, to entitle himself to a writ of cer¢ioruri, should make 
his exceptions to the proceedings in writing, while the case is 
in progress, and sign them, or have his counsel to sign them. 
If the Court overrule them, he would then be entitled to a 
writ of certiorari, provided the Judge of the Superior Court 
should deem them sufficient; and such I believe to be the 
construction of the Act. But it is not necessary to consider 
that subject further. 

[2.] When the cause was taken up in the Superior Court, 
it appeared that the exceptions taken to the decision of the 
Inferior Court had been interlined and materially changed 
since they were signed and certified by the Justices, and 
plaintiff in error offered to make proof thereof. The Court 
refused to admit the proof. This was a grave charge, and if 
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true, avoided the proceedings, and the Couit ought to have 
heard the evidence. The alterations, if material, may have 
changed the rights of the parties. This Court cannot lay 
down a rule, or sustain one, if laid down in the Court below, 
which would preclude it from enquiring into the state of its 
records, and protecting them from corruption by interested 
parties. The judgment of the Court below mustbe reversed, 
on the ground that said Court refused to hear the evidence, 
with instructions to hear the proof, and after hearing it, to 
reconsider the case. 

[3.] The Court below, after considering the writ of certio- 
rari. and the return made thereto, reversed the decision of 
the Inferior Court dismissing the attachment, and exception 
was made thereto. It is not necessary that the bond for an 
attachment should be given in the presence of, or beapproved 
by, the magistrate who issues the attachment. Sec. 5 of /4t- 
tachment Act of 1856, pamph, 26. If defective, it may be 
amended. Sec. 53, same Act. 


Judgment reversed. 





Joun Dog, ex dem., Cuartes J. Davenport, et al., plaintiff 
in error, vs. RicHarp Rog, casual ejector, Opapran R, Har- 
ris, defendants in error. 


{1.] It is not error for the Court to allow irrelevant testimony to be withdrawn 
from the jury. 


[2.] Plaintiff may introduce the sayings of a person through whom the defend- 
ant claims title in an action of ejectment, to prove the loss or destruction of 
a deed, to lay the foundation for introducing secondary evidence of its con- 
tents; but if such secondary evidence be admitted, notwithstanding the re- 
jection of such evidence, it is no ground to reverse the judgment of the Court 
upon. 





MACON, JANUARY TERM, 1859. 69 





Davenport et al. vs. Harris. 





[3.] A tax execution against a tax collector and his surety, must be issued by 
the Comptroller General; and when the Sheriff who made a sale under it, 
delivers it to the Solicitor General, the presumption is that he delivered it at 
that office, and before secondary evidence of it can be given, an enquiry and 
search should be made there for it. 


Ejectment. Tried before Judge Worritxi, October Term, 
1858, Taylor Superior Court. 


Suit was brought by the plaintiff in error, on the several 
demises of John L. Brooks, Charles J. Davenport and others, 
against the defendants in error, fora lot of land in ‘l'avlor 
county. On the trial, plaintiff read in evidence a copy plot 
and grant from the State to said John L. Brooks, of the land 
in dispute. He then proved the possession of the premises 
by the tenant, Harris, at the commencement of the suit. He 
then read in evidence a deed from Raymond Davenport to 
his son, Charles J. Davenport, dated 5th December, 1839, 
and closed his case. The suit was commenced in August, 
1857. 


Defendant then read in evidence a deed to said lot of land, 
from B. Lockhart to one Stuckey, dated 31st December, 
1850; and then proved that said Stuckey, either by himself 
or his tenants, had been in possession of the land ever since 
that date. B. Lockhart was in possession of the land the 
year before he sold it to Stuckey. 

The testimony of B. J.ockhart, taken by commission, was 
then read by defendant. [This witness had been released 
by Stuckey, from liability on his warranty.] Witness went 
on the land in dispute in December, 1848; bought the land 
from J.C. Lockhart; got a deed from J. C. Lockhart, and 
had made diligent search for it, but could not find it; sup- 
posed the deed was inadvertently burned by witness, along 
with some papers that were worthless ; did not remember 
who were the witnesses to the deed; witness remained on 
the land from December, 1848, until he sold it to Stuckey, 
at which time Stuckey went into possession of it; William 
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Sears bought the land in dispute at Sheriff’s sale, at Taze- 
well,(then the site of the court-house of Marion county,) in 
1839 or 1840, and remained in possession, by tenant, about 
eight years, and until the death of said Sears, when the land 
passed to Julius C. Lockhart, under a bequest in the will of 
said Sears; had heard Sears say, his deed from the Sheriff 
was burned when the court-house at Tazewell was destroyed 
by fire. Defendant here closed his case, having first stated 
that he rested his title upon adverse possession, commen- 
cing in Julius C. Lockhart, and asking leave to withdraw 
from the jury all that portion of B. Lockhart’s testimony 
which referred to the Sheriff’s sale at Tazewell, and the say- 
ings of Sears as to the destruction of the deed. The Court 
allowed the withdrawal of the testimony, and plaintiff ex- 
cepted. 


Plaintiff then proposed to read in evidence the testimony 
so withdrawn, his counsel stating in their places that they 
expected to prove the contents of the burnt deed, and that 
the land was sold by the Sheriff as the property of said Ray- 
mond Davenport. Defendants objected to the evidence; the 
Court sustained the objection, and plaintiff excepted. 

Plaintiff then introduced the will of said Sears, dated 
April, 1848, and admitted to probate in August, by which 
said land was devised to Julius C. Lockhart. 

Mark H. Blanford, Esq., swore: That he had searched 
the offices of the Clerk of the Superior and Inferior Court of 
Marion county for the fi. fa. under which said land was sold, 
and the record of the Sheriff’s deed, and could not find 
them; that most of the records and papers belonging to said 
offices were destroyed when the court-house was burned in 
1845. 

Plaintiff then proposed to prove by Jeremiah Wilchar, 
that in 1842 or 1843 he, as Deputy Sheriff of Marion coun- 
ty, levied on and sold said lot of land as the property of 
Raymond Davenport, by virtue of an execution in favor of 
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the State of Georgia against one Hammock, a defaulting tax 
collector, and Raymond Davenport, his security; that said 
Sears was the purchaser; that a regular Sheriff’s deed was 
made to Sears; that Randal W. Martin was one of the wit- 
nesses to the deed, and nowlived in Florida; that he did not 
remember who the other witness was; that he delivered the 
ji. fa. (he thinks, but is not certain about it,) to Lang Lewis, 
who was then Solicitor General. To which testimony de- 
fendant objected, unless the plaintiff would produce the jf. 
fa. under which the land was sold; and the Court sustain- 
ing the objection, plaintiff excepted. 

Plaintiff then took a voluntary nonsuit, reserving the right 
to take the case to the Supreme Court by writ of error. 


Buianrorp; Owen; Resse, for plaintiff in error. 
Smita & Pou; Corsitt, contra. 
By the Court.—McDonatp J, delivering the opinion. 


[1.] The first assignment of error is og the decision of the 
Court allowing the defendant to withdraw that part of B. 
Lockhart’s evidence which related to the Sheriff’s sale at 
Tazewell, and the sayings of Sears as to the destruction of 
the deed from the Sheriff. The part of the evidence with- 
drawn was not material to the issue to be tried, or, if at all 
material, it was favorable to the party making the motion, 
and could not possibly prejudice the plaintiff The deed 
was a deed from the Sheriff to Sears, but the evidence did 
not disclose the name of the defendant whose property it 
conveyed. The evidence that the deed was burnt, was not 
relevant to the issue, and was only valuable as proof to the 
Court on a motion to introduce secondary evidence. The 
Court violated no rule of law in allowing irrelevant evidence 
to be withdrawn from the jury. 

[2.] After the evidence was withdrawn by the defendant. 
the plaintiff offered to re-introduce it, for the purpose ex- 
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plained in the Reporter’s statement of the case. If it was 
offered as evidence to be considered by the jury, it was inad- 
missible; but we see no objection to it as evidence to the 
Court to lay the foundation of introducing secondary testi- 
mony. The defendant claimed title through Sears, and 
Sears was dead. But the defendant was not injured by this 
ruling of the Court. The evidence had been before the 
Court and jury, and withdrawn from the jury, but the Court, 
perhaps, felt authorized to hold that the original deed had 
been accounted for sufficiently to authorize the admission of 
evidence of its contents; for that evidence was given by the 
witness, Wilchar, who was the officer who sold the land, and 
it was objected to only because the tax execution had not 
been produced. Was the evidence properly rejected on that 
account? Had the Sheriff’s deed been in Court, it could not 
have been introduced without the production of the tax exe- 
cution as the authority to the Sheriff to sell, or proof of its 
contents, if the absence of the original execution had been 
accounted for. 

[3.] The plaintiff attempted to account for the original ex- 
ecution, but we think with the Court below, that he failed to 
do it. His counsel had searched the offices and records of 
the Clerks of the Superior and Inferior Courts of Marion 
county for the execution and deed, and could not find them. 
The court-house and records had been burnt. The witness, 
Wilchar, testified that he made a proper return of the fi. /a.. 
and he thinks delivered it to the Solicitor General. The ex- 
ecution was issued from the office of the Comptroller Gene- 
ral, and ought to have been returned there. The Solicitor 
General must be presumed to have done his duty and de- 
livered the execution to the proper oflicer, or deposited it in 
his office. That officer was not examined. Hence, we sus- 
tain the judgment of the Court below. 


Judgment affirmed. 
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Szasorn L. Dean, plaintiff in error, vs. Lorenzo M. Bie- 
cers, defendant in error. 


D. applies for administration on H’s estate. In opposition, a will is produced, 
but the will does not convey the entire estate of H. and the ordinary grants 
to D. administration on that part of the estate disposed of by the will. B. re- 
sisted before the Ordinary the grant to D., and appealedto the Superior Court, 
where he moved to dismiss the application of D. for the administration, The 


Court granted the motion. 

Held, That, inasmuch asthe executor of the will, was not known in the record, 
or that he had propounded the will, or that he would administer if the will 
were established, the Court below erred in dismissing the application. 


Application for letters of administration, &c., from Har- 
ris county. Decision by Judge WorriLL, at October Term 
1858, 


Seaborn L. Dean applied for letters of administration on 
the estate of Elizabeth Holcombe, deceased, when a will was 
produced for probate, and upon proof was admitted to record 
as the last will and testament of said Elizabeth—G. W. 
Epps being the executor thereof. An appeal was taken from 
the judgment of the Ordinary admitting said will! to probate, 
by Dean, a son and heir at law of deceased. The Ordinary 
appointed Dean administrator pendente lite, as to all the es- 
tate and property named in the will, and appointed him ad- 
ministrator upon all the estate of deceased not named in said 
will, from which order Lorenzo M. Biggers appealed. 

At the October Term, 1858, of the Superior Court of Harris 
County, this latter appeal came on to be heard, when Dean 
moved to dismiss the appeal upon the ground that Biggers 
had no right to enter an appeal; he being in no way inter- 
ested in the estate of said Elizabeth Holcombe. The Court 
refused the motion. 

Dean then proved that he was the son and heir at law of 
decased and a resident of Harris county. That deceased 
owned property not mentioned or disposed of by the paper 
purporting to be her will; one or two negroes, carriage and 
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buggy, househoid furniture, stock, and that she died in pos- 
session of a plantation in said county, using it as her own. 

After the close of this testimony, the Court on motion, 
dismissed Dean’s application for letters of administration, and 
his counsel excepted. 


Ramsey & CaritueErs, for plaintiff in error. 


No counsel appeared for Biggers. 


By the Court—McDonatp J. delivering the opinion. 


In opposition to the application of the plaintiff in error for 
administration on the estate of Mrs. Holcombe, a will was 
produced and admitted to probate by the Ordinary, who 
nevertheless granted administration to Dean on a part of the 
estate, which did not pass by Mrs. Holcombe’s will. G. W. 
Eppes was named as executor in the will. He does not ap- 
pear to have been a party in the Court of Ordinary, either in 
the proceeding to prove the will or to resist the grant of ad- 
ministration to Dean, but Lorenzo M. Biggers alone appear- 
ed to contest the grant. He appealed from the decision of 
the Ordinary making the grant, and on the appeal moved to 
dismiss the application of the plaintiff for letters of adminis- 
tration. The Court sustained the motion, and to that decis- 
ion exception was taken. 

For the plaintiff in error, it is contended that Biggers is an 
interloper in the case, without an interest of any kind, and 
that he ought not to be heard. It seems that his right to ap- 
pear before the Ordinary was not disputed. He may be a 
creditor, or he may have shown, if he had been called on at 
the proper time, a legal right to appear. He ought to have 
shown his right in the first instance, but as his appearance 
and opposition was not then objected to, but acquiesced in, 
it is too late now to question it in the manner that it is met 
here—by a simple objection that his interest does not appear 
n the record. 
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It no where appears in the record that Eppes, the named 
executor, presented the will for probate, and if he did not, 
there cannot be the slightest objection to the grant of admin- 
istration made to the plaintiff in error, and much less to his 
application for administration. Under a general application 
for administration a special grant may be made; and if all 
the property of the testator is not conveyed by the will, there 
ought to be a special administration as to the part that does 
not pass by it, if there has been no executor appointed, or if 
the executor or executors do not qualify. If the executor 
qualifies, he is entitled ‘to and bound by the strong implication 
of the statute, to administer on the entire estate, but he is re- 
quired to hold the undevised real and personal estate in trust 
for the distributees or next of kin of the deceased testator or 
testatrix. Cobb, 327. An administrator with the will annex- 
ed, can have no such authority by the law or the will. He 
can have it but by grant from the Ordinary only, and that 
by special grant. 

The will in this case has been caveated. If the executor 
propounded the will and it should be finally established on his 
qualification, the letters granted to Dean should be superse- 
ded, and the executor should administer the entire estate, oth- 
erwise the grant should stand. 

The Court erred in dismissing the application of plaintiff 
in error for the administration. 


Judgment reversed. 
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Jimsey B, Hunter, plaintiff in error, vs. Joserpu E, Brount, 
defendant in error. 


To prove a Diploma given to a Physician by a Medical College of another State, 
the legal existence of the College must be produced. 


Complaint on account, in Schley Superior Court. Tried 
before Judge Worrixt, at August Term, 1858. 


This was complaint, on an account for medicinal services 
rendered by Joseph E. Blount, against Jimsey B. Hunter. 

The defendant pleaded, that plaintiff had never received a 
license to practice medicine from the Medical Board of the 
State of Georgia, nor a Diploma from any Medical College 
in the United States, and that he was not entitled to charge 
for services rendered as a physician. 

Upon tke trial, plaintiff proved his account by the pro- 
duction of the book of original entries; that the entries 
were in his own handwriting, and that he kept no clerk; 
and further proved by two witnesses that he kept correct 
books. 

Plaintiff then offered in evidence his Diploma, or a parch- 
ment writing purporting to be a Diploma, from the Medical 
College of Philadelphia, signed by certain persons as Presi- 
dent, Vice President, and other officers of said college, with 
a seal bearing the name and inscription of the Medical Col- 
lege of Philadelphia. Said parchment writing being in the 
Latin language. . 

The defendant objected to the admission in evidence of 
said parchment, unless the plaintiff would first prove that 
the same issued from the Medical College of Philadelphia, 
and that the seal attached thereto, and the signatures of the 
officers were genuine. 

The Court overruled the objection and admitted the Diplo- 
ma, without such proof, and defendant excepted. 

Defendant then objected to the said parchment going to 
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the jury as evidence, unless the writing therein was transla- 
ted into English. 

The Court overruled the objection and let the parchment 
writing go to the jury, without being translated, and defend- 
ant excepted. 

The jury found for the plaintiff. Whereupon defendant 
tendered his bill of exceptions, assigning as error the decis- 
ions above excepted to. 


Buanprorp & Crawrorp, for plaintiff in error. 


Davis & Hupson, contra. 
By the Court.—McDonatp, J. delivering the opinion. 


By the Act of February, 1854, physicians who have been 
graduated by any Medical College in the United States, and 
have Diplomas, may practice medicine and charge for their 
services, otherwise they cannot without a license from the 
Board of Physicians in this State. To the plea of the de- 
fendant in the Court below, that the plaintiff was not a licens- 
ed or graduated physician, the latter in reply offered in evi- 
dence his Diploma from the Medical College of Philadelphia. 
It was objected to, unless the plaintiff would show that the 
same was issued from a Medical College of the United 
States, and was duly executed by the proper officers, The 
Court below overruled the objection and admitted it in evi- 
dence, and error is assigned on this ruling of the Court. 
The plaintiff is bound to prove that the Diploma which he 
offered was given by a college existing at the time, and the 
charter or act of incorporation must be produced for that 
purpose. The legal existence of a body corporate in another 
State cannot be recognized here without proof. 


Judgment reversed. 
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Wituiam H. Brinton, and others, plaintiffs in error, vs. Em- 
son MIL.er, administrator, defendant in error. 


[1.] If an administrator manage his intestate’s estate fairly and honestly, but 
neglects to make his returns so as to exhibit the state of his accounts in the 
Ordinary’s office, he is not on that account, liable to pay a higher than the 
ordinary rate of interest chargeable against an administrator; but if, on de- 
mand of a distributee, he fails or refuses to make a full exhibit of his accounts, 
and come to a settlement, he subjects himself to the costs and expenses of a 
suit which his default may have made necessary. 

[2.] If a receipt be given by a guardian to an administrator for negroes express- 
ed to be in full of his ward’s distributive share of the estate, and it is insisted 
that itis expressed to be in full, because all other accounts were balanced 
and settled, which is nevertheless disputed by the wards, whether the receipt 
was in full is a question for the consideration of the jury. 

[3.] To bind infants by a settlement made by the administrator with their guar- 
dian, it must be a full and final settlement without fraud, or if fraudulent, the 
fraud must have been known to the infants, and they must have acquiesced 


for the period of the statutory bar. 


In Equity, from Schley county. Tried before Judge 
Worritt; and motion for new trial refused, at August Term, 


1858. 


This was a bill filed by William H. Binion, and Thomas 
M. Bailey and wife, against Emson Miller, administrator, in 
right or stead of his wife, of the estate of William Binion, 
deceased, late of Columbia county. The bill was for an 
account and distribution of said estate; complainants Wil- 
liam H. Binion and Mrs, Thomas being the children of in- 
testate,and Miller, ihe defendant, being the husband of the 
widow of deceased, and administrator in right thereof, 

Defendant answered the bill, and denied that he had any 
of said estate in hand unaccounted for; that the same had 
been distributed equally between defendant in right of his 
wife, the widow of the intestate, and complainants, whose 
share upon settlement made in 1836, had been paid and 
turned over to their guardian and a receipt in full taken and 


made an exhibit to the answer. 
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It appeared that William Binion the intestate died in 
Columbia county in the year 1823; that his widow admin- 
istered on the estate and sold some of the same to pay debts; 
that in 1835, she intermarried with defendant, then of Mon- 
roe county, who received all the estate of deceased, then in 
the hands of his wife, as administrator appointed in her 
right; that he soon after sold all the perishable property and 
had the negroes partitioned between complainants and him- 
self in right of his wife; that he had the estate transferred 
to Monroe county, and made his returns to the Ordinary of 
said county; that on the 21st December, 1836, defendant 
delivered the negroes to the guardian of complainants, Rob- 
ert Rozar, and took from him receipts, as follows: 

“Received of Emson Miller, administrator in right of his 
wife, of the estate of William Binion, deceased, three negroes, 
Sharlott, Harriet and Dilsey, valued at sixteen hundred dol- 
lars, and allotted to William Binion, orphan of said William 
Binion, deceased, as his distributive share of the estate of 
said deceased. Said negroes being received by me in full of 
the distributive share of said estate due said orphan. 

December 21, 1836. 

(Signed,) ROBERT ROZAR, Guardian of 
Wm. Binion. 


There was another receipt in the same terms and words, 
of same date, for three negroes, valued $1,675, allotted to 
Laura Ann Binion (now Mrs. Baily.) 

It further appeared that a negro man Jerry, belonging 
to said estate, and mentioned in the inventory and appraise- 
ment, had been sold by Mrs. Binion before her marriage with 
defendant, and which complainants alleged had never been 
accounted for, as well as the hire of some of the other ne- 
groes, and the proceeds of the sale of the perishable proper- 
ty, monies, &c., received by defendant, and by his wife be- 
fore their intermarriage; and that all that had ever been 
received by complainant was the negroes mentioned in said 
receipts. ; 
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The case was submitted to the jury, upon the bill and 
amendments thereto—the answer and amended answer, 
the testimony of a number of witnesses, and the charge of 
the Court, who found for the plaintiff fifteen hundred and 
thirty-eight dollars and ninety-eight cents. 

Whereupon, defendant moved for a new trial upon the 
following grounds: 

ist and 2d. Because the verdict was contrary to law and 
evidence. 

3d. Because the Court erred in charging the jury, that the 
receipts given by Rozar the guardian of complainants, and read 
in evidence by defendant, were for the negroes mentioned 
therein, and for nothing else; that it was for the Court to 
construe the receipts, and the jury were bound by said con- 
struction. 

4th. Because the Court erred in charging the jury, that if 
they believed that Mrs. Binion sold Jerry and did not return 
aud account for the price or sums received for him, and that 
Miller the defendant, did not settle and account for him, they 
must find for the price or sum received by her, or for such 
part thereof, as was not accounted for, with interest: That 
the rule as to interest was to compound every six years at 
eight per cent., until 1845, then at seven per cent, compound- 
ed every six years. 

5th. Because the Court (when requested by defendant’s 
counsel,) refused to charge the jury, that if they should be- 
lieve that a settlement of the administration took place be- 
tween defendant and Rozar, the guardian, that their forbear- 
ance to make a demand within the statutory period, is evi- 
dence that complainants had been fully paid, or that they 
acquiesced in the settlement. 


After argument upon the motion for a new trial, the Court 
granted the same, on the ground, that the Court erred in its 
charge to the jury, as to the rule to be adopted by them in 
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computing interest, (as set forth in the 4th ground for a new 
trial,) and on no other ground. 

To which decision, complainants except and assign the 
same as error. 


B. Hitt, for plaintiffs in errror. 


Suita & Pov; and Brayrorp & CrawrorpD, contra. 
By the Court.—McDovnatp, J. delivering the opinion. 


There were five distinct grounds on which the defendant 
in the Court below moved for a new trial. The two first 
grounds, 1st. that the verdict of the jury was contrary to evi- 
dence, and 2d, that it was contrary to law may be putin 
one, neither of which will it be necessary for this Court to 
consider further than they may be involved in the other 
grounds. The Court below granted a new trial, on the sin- 
gle ground, that the charge to the jury on the subject of in- 
terest, was contrary to law. The assignment of error is spe- 
cial that, a new trial ought not to have been granted on that 
ground, For the defendants in error, it is insisted, that-if 
the Court in granting a new trial on that special ground erred, 
yet if there are other grounds in the motion on which it 
ought to have been granted, the judgment of the Court be: 
low should be affirmed. We will examine the several 
erounds in the motion with the exception already stated. 

[1.] I will first refer to that on which the presiding Judge 
in the Court below granted a new trial, The Court charged the 
jury that, if they believed Mrs. Binion sold Jerry and did not 
return an account for the price or sum received for him, and 
that the defendant Miller did not settle and account for him, 
they must find for the price or sum received by her, or. for 
such part thereof as was not accounted for, with interest ; 
that the rule as to interest was to compound every six years 
ateight percent. until 1845, then at seven per cent. com- 
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pounded every six years. The statute of 1847, Cobb 336, 
prescribes the rate at which interest shall be computed 
against executors, administrators and guardians, but the rule 
thereby established applies to cases in which they are guilty 
of no misappropriation of the trust fund in their hands, or 
of conduct which subjects them to the imputation of wrong 
or fraud. Whether the charge was right, depends on the bill, 
answer and proofs. The administratrix had charged herself 
with the negro Jerry, in the appraisement, and was therefore 
guilty of no fraud or concealment in withholding. from the 
record that evidence of her liability. She charged herself 
with him. It is true she ought to have charged herself with 
the price, when he was sold, and to have accounted for that 
price according to the facts of the case in her return; but if 
she acted honestly in the matter, and did, in the manage- 
ment of the estate, dispose of the proceeds of the sale, or 
suffered an inevitable loss of a part of the money arising 
from the sale, in a manner that the Ordinary ought to have 
passed the accounts, if they had been regularly and special- 
ly presented in his Court, then the defendant ought not to 
be subject to the harsh rule for computing interest which is 
applied to cases only in which a trustee departs from special 
directions under which he holds a trust, as where a will di- 
rects the fund to be accumulated, or where the fund is mis- 
managed. But for the mere omission to make a return of 
honest and upright management, she ought not to be held 
to such an account. But the cestui gue trust ought not to 
be injured by the neglect of a trustee to make regular and 
explicit returns according to law; and therefore, when, un- 
der such circumstances, if the cestui que trust calls on his 
trustee for a settlement, and he refuses to or cannot make a 
full and fair exhibit of his trust accounts, a Court of Chan- 
cery ought, and I apprehend would hold him accountable 
for costs and expenses of a litigation occasioned and made 
necessary by his default. If the charge had been given with 
these qualifications, it would have been right; we think that 
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the presiding Judge in reconsidering and overruling his 
charge, is sustained by our former interpretation of the law. 
[2.] I will return now to the third ground taken in the 
motion for a new trial; that the Court erred in charging the 
jury that the receipts given by Rozar the guardian of com- 
plainants, and read in evidence by defendant, were for the 
negroes mentioned therein, and for nothing else; that it was 
for the Court to construe the receipts and the jury were bound 
by the construction. Ifthe Court did so charge, we think it 
was error. The terms of the receipts are certainly broad 
-enough to embrace a final settlement of the estate, and it was 
insisted on the part of the defendant that the entire estate 
was settled with the guardian, and that on that settlement, 
the receipts were given. This was disputed by the com- 
plainants, and there was therefore an issue between the par- 
ties on that subject. There was also conflicting evidence as" 
to the settlement, and the whole subject ought to have been 
submitted to the jury. There can be no doubt, that the 
weight of the evidence in regard to the acts of the commis- 
sioners is that they were appointed to divide the negroes on- 
ly, belonging to the estate, and that they did no more than 
to divide them. p 
The original answer of the defendant states that the com- 
missioners were appointed to divide the negroes, The record 
from the Court of Ordinary of Monroe county, shows that 
the commissioners were sworn and divided the negroes, and 
shows the share apportioned to each distributee; and it 
shows, moreover, that they divided nothing more. The an- 
swer says further, that the defendant had settled fully with 
the guardian concerning the estate, but exhibits no proof of 
it, except what is contained in the receipt for the negroes, 
and the receipts say that the negroes are in full of the dis- 
tributive shares of the estate due the wards respectively. It 
is just such a receipt as would probably have been given, if, 
as to everything else, accounts were fully balanced between 
the administrator and the wards, as the administrator con- 
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tends it was, after retaining a small balance in his hand due 
by him to them, for the difference between their lots of ne- 
groes, and the lot coming to him in right of his wife. It is 
susceptible of such construction. I do not say that the jury 
are go to construe it, but the question is to be submitted to 
the jury, whether the receipt was for a full and final settle- 
ment of the estate between the guardian and ward. 

[3.] We do not think that the Court ought to have charg- 
ed the jury as requested by the defendants counsel, if the 
request was as stated in the last ground in the motion for a 
new trial. The settlement to have bound these defendants 
in error, must have been full and final, without fraud or con- 
cealment, or if it was not full and final, and without fraud 
or concealment, it must have been known by the defendants 
-in error, that it was not full and final, but that the plaintiff 
in error claimed it to have been full and final, and that they 
acquiesced in it for the period of the statutory bar after they 
arrived at the age of twenty-one years; and if the fraud, if 
any, was known to them, and acquiesced in, for the like peri- 
od, after they attained majority, they were bound by it. 
There are facts in the case which ought to be considered al- 
so, in determining on the legality of this request, as applica- 
ble to them. It was a long time after the alleged settlement 
took place, that this suit was instituted, and the administra- 
tors had not been dismissed from the administration; the 
answer of plaintiff in error shows that he still holds the title 
of his intestate for a tract of land drawn by his intestate, 
which has not been distributed; he answers that he was 
paid the difference between the value of his lot of negroes 
and the lots of the other distributees of the estate by retain- 
ing a balance which he owed them, while the guardian de- 
poses, that he paid this difference in cash; he puts up a claim, 
to some extent, for the board, clothing and education of de- 
fendants in error, while the answer and exhibits, show that 
these expenses were paid by the common property of the 
estate; the answer says in substance, that the produce made, 
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over and above the cotton, was not more than sufficient to 
eupport thevhildren. J-willnotgofurther. But these things 
show that the request as asked of the Court, ought not to 
have been given in charge to the jury, without explanations 
of the legal prineiples to which these facts and circumstan- 
ces applied, and which ought to have led to a material quali- 
fication of the request. That the Court refused to give that 
fequest, as submitted, in charge to the jury, was not a ground 
for granting a new trial, and there was no error committed 
in refusing & on that ground. 


Judgment affirmed. - 





- 


Exzas D. Hrees, plaintiff in error, vs. Exyyan Rosser, and 
others, defendants in error. 


An affidavit filed under what is usually termed the Pauper Act is not traveysi- 
ble, 


In Equity, from Harris county. Decision by Judge Wor- 
RILL, at Sutenen Term, 1858. 


This was a bill filed by Elijah Rosser, and others, against 
Elias D, Hines, for discovery, account, and distribution, 

Upon the trial, the jury found for the complainants $2,917 
56, and the defendant Hines, being dissatisfied with 
said verdict, entered an appeal, and made affidavit, as requir- 
ed by law, that he was advised and believed that he had a good 
cause of appeal, and that owing to his poverty, he “is una- 
ble to give’ the security required by Jaw, in cases of appeal,” 
This was at April Term, 1857, The case was continued at 
October Term, 1857, and at April Term, 1858, by the defend- 
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“ant. At October Term, 1858, counsel for complainants 
, moved to dismiss the appeal, suggesting that defendant’s 
affidavit, that he was not able from his poverty to give secu- 
_Tity, was not true, and tendered an issue to prove and verify 
said allegation. Defendant objected to-joining issue on said 
_ suggestion, on the ground, ‘that such issne was illegal and 
. unauthorized by law. 
. The Court overruled defendant’s objection, and ordered 
" said issue to be made up. To which decision, defendant 
excepted. 

Said issue being made up, under protest by defendant, he 
then proposed that the issue be tried by the Court. This 
the Court refused to do, but ordered the issue to be tried by 
the petit jury. To which order, defendant excepted. 

A jury being thereupon empanneled to try said issue, the 
the same was continued 6n motion of defendant. 


‘After the trial of said issue was continued, the following 
‘ order, upon motion by complainant’s counsel, was taken and 
entered on the minutes: 


Elijah Rosser, and others, ; 
vs. Bill, &c 


Elias D. Hines. 

The complainants having tendered an issue on the truth of 
the affidavit of defendant, on entering an appeal in this case, 
and the defendant’s counsel having objected to joining in said 
issue, after hearing argument, it is ordered, that the objec- 
tions so taken be overruled, and that defendant join in said 
“issue. 

To the passing of which order, defendant excepted. And 
thereupon tenders his bill of exceptions, assigning as error 
the foregoing rulings, orders and decisions. 


Ingram & Russet, for plaintiff in error. 


Ramsey and Dovueuesty, ‘contra. 
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By the Court.—McDonato, J. delivering the opinion. 


~ 


An affidavit to obtain an appeal under what is usually 
called the Pauper Act, is not traversible. Men’s circumstan- 
ces are best known to themselves, but. the community are 
aware that often men in possession of large property are 
embarrassed to an amount more than its value, and‘yet it 
might be difficult to adduce proof from all the quarters from 
which it must come, to establish the fact beforea jury. Men 
in such circumstances cannot give security, if they, as every 
honest man ought to do, disclose their actual condition to the 
persons to whom they apply to become their security. 

If a party swears falsely to obtain an appeal, he meT} be 


indicted for perjury. 
Judgment reversed. 


Judge Brnnine did not preside in this case. 





Joun H. Bryan, plaintiffin error, vs. Atrrep L. AcreE, T1L- 
man H. Manone and Josern D. Brooks, defendants in 


error. 


If the Court charge the jury in an aetion of trespass, that if they should believe, 
under evidence, that the plaintiffs were entitled to exemplary damages, it 
was in their discretion to find any amount not exceeding the amount laid im 
the declaration, itis error, provided the amount laid in the declaration was so 
great, if found, as to show prejudice or partiality on the part of the jurye 
Such a charge, in such a case, is calculated to exert an improper influence 
-on the jury, and is wrong in itself. 


Trespass, vi et armis. Tried before Judge Wokraiut, in 
Talbot Superior Court, September Term, 1858, 
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This was an action ofjtrespass, brought by the defendants 
in error, as trustees of Jackson Academy, in the county of 
Talbot, against the plaintiff in error, 

The declaration alleged, that the plaintiff in error, on the 
Sixteenth day of January, in the year 1355, broke into the 

-echool-house of defendants in error, situated on part of lot of 

Yond number 42, in the 23d district of Talbot county, and 
4ore down said school-house, and carried away the materi- 
als, and converted them to his own use. Damages were laid 
aj two thousand dollars, 

Qn the trial of the case, plaintiffs in the Court below offer~ 
ef as-a witness, Nathaniel Athen, who testified that he was 
formerly the owner of the land on which the house, the sub- 
ject of this suit, was situated; has known the house for near- 
3ytwenty years; it had. been used for academical purposes 

“had heard of aschool being made up to bekept in said house, 
Tgthe year 1855. The last time witness saw the house was 
ig the year 1853; it was then worth one hundred and fifty 
ot two hundred dollars, Sold to defendant, Bryan, the whole 
of lot of land number 42, in the 23d district of Talbot; gave 
defendant notice, at the time he sold said lot, that witness had 
previously made a deed to two acres, on which the school 
house was situated, to the trustees of the same; that by said 
previous deed the two acres belonged to the trustees as long 
as they.continued to use the house for academical puzposes; 
but when they ceased so to use it, the Jand was to revert to 
witness, but the Aouse and improvements were to be the 
property of the trustees. The reason why witness did not 
except said two acres, in his deed to Bryan, was, that: he 
thonght the trustees might, at some future day, cease to use 
the house for academical purposes, and he was willing that 
‘Bryan should then have the reversion, 

Plaintiffs then introduced and read in evidence, a deed 
made on the 15th day of October, 1839, by Nathaniel Athen 
to R. G. Crittenden, Peter F. Mahone, Samuel Fuller, Wil- 
liam T. Holmes, A. L, Acee, Daniel Owen and Nathaniel 
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Athen, trustees of Bellvue Academy, conveying the aforesaid 

two acres of land to the said trustees and their successors in 

Office forever, in fee simple, “except with this condition, that 

when the said trnsteeg or their successors in office cease to 

use said bargaiged premises for academical purposes, thet 

the said premises to revert back to said Athen, or his heirs, 
ce, except the improvements on said premises.” 

Plaintiffs then proved by one sa Zeal, that defendant 
took down and carried away the house early in the year 1855, 
and occupied it as a residence for his family, The patrons 
of the school were put to some inconvenience by the remo- 
val of the house, 

dames Barr testified, that the house was taken down early 
In 18553 the school which had been madé up was “ delayed 
from going on” for nearly two thonths; there had been a di- 
vision of opinion ,ik ‘the heighborhood as to-whether the 
choo] should be kept in this house or at the Presbyterian 
Chutch near it; thinks the church would have been more 
central; the house when torn down was in a dilapidated 
condition. 

Tilman H. Mahone testified, that a school had been made 
up to commence the week after the house was taken down ; 
Robert Bryan was an applicant for the school; John W. Do- 
gier was to teach it; the school-house was worth two hun- 
dred dollars; the patrons had to wait a month or six weeks 
for a house in which to hold the school; after which time it 
svas kept in a building attached to the Presbyterian Church ; 
permission to teach in said building was given as soon as it 
was applied for; some of the patrons wished to move the 
house that was torn down to a more eligible situation. 

Alfred L. cee testified, that the house when torn down 
was worth two hundred and fifty dollars, 

Defendant then offered and read in evidence, adeed made 
by Nathaniel Athen to defendant, Bryan, dated 7th January, 
1853, and conveying lot of land number 42, in the 23d dis- 
trict of Talbot 
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Defendant then proved by Staten Fulford, that he was 
present when the house was taken down; it was badly de- 
cayed; the shingles were rdtten ; both the of the house were 
open, having not more plank in them {han would have closed 
up one.end; the sills were decayed, the witidows all out, and 
the floor decayed. a and broken ; _the house whén taken down 
was worth seventy-five or ohe hundred dollars. . 

Defendant then introduced. William T. Holmes who testi- 
fied, that he was present when the house was taken down; 
thinks it was worth from thirty to one hundred dollars; for 
ten years before it was taken down, it was used for stadliati- 
cal purposes not more than one-third or one-half of the time. 

Robert Bryan testified, that when the house was taken 
down it was not fit to be’ used as a school-house ; no school 
was kept in, itin 1854; it was worth when taken down about 
one hundred dollars. 

Here the testimony closed, and the Court instructed the 
jury, among other things, that damagés were either actual or 
exemplary, and stated to them the meaning of the terms ac- 
tual and exemplary damages. The Court then charged them 
that, in a case like this, they might find both actual and ex- 
emplary damages; that the object of the law, in allowing the 
jury to give exemplary dainages, was to deter those who had 
violated the law from violating it again; andalso, to make 
their punishment a warning to others. That they should ex- 
amine the facts, and determine whether the defendant should 
be made to pay exemplary damages; that if, from the facts, 
they should believe the ‘plaintiffs were entitled to exemplary 
damages, then the law left it to their discretion to say what 
the amount should be, and they could find any amownt 
they thought proper, provided they did not go beyond the 
amount claimed in the declaration. That they should exer- 
cise this discretion, not capriciously, but with prudence and 
wisdom ; that inasmuch asit was admitted that defendant 
took down the house, they should look to the guo animo 
with which it was done; thatif they should believe he knew 
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the house was not his own, that it was not conveyed to him 
in Athen’s deed, and that when the trustees ceased to use 
the land the house was to remain theirs; that if they should 
further believe defendant tore down the house in a spirit of - 
recklessness, in utter disregard of the rights of plaintiffs, then 
plaintiffs ought to have exemplary damages. But if they 
should believe, from the evidence, that the school-house was 
not defendant’s property, that it didnot pass to him under 
Athen’s deed, but that he made a mistake and tore it down 
supposing it was ‘his own property, then they ought not to 
give exemplary damages. 
Thejury found a verdict in favor of plaintiffs, for five hun- 
,dred and sixty-seven dollars damages, with costs of suit. 
At the same Term, defendant moved for a new trial, on 
the following grounds: : 
Ist. Because said verdict is contrary to law. 
2d. Because the damages found by said verdict are ex- 
cessive. s 
3d. Because said verdict is contrary to evidence. 
4th. Because the Court erred in the foregoing charge to 
the jury. 
On hearing the motion for a new trial, the Court overruled 
the same, and defendant excepted. 

























Samira & Pov, for plaintiff in error. 







Betruune; Perryman, contra, 






By the Court.—McDonatp J. delivering the opinon. 






We consider the damages given by the jury, in this case, 
high, under the evidence; but we do not consider them so 
excessive as to warrant the inference of partiality, prejudice, 
or corruption on the part of the jury who rendered the ver- 
dict, especially under the charge of the presiding Judge, 
The damages are laid in. the declaration at two thousand 
dollars. The highest value of the house which had been 
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torn down and removed, proven by any witness, was two 
Bundred and fifty dollars; the lowest value from thirty to one 
hundred dollars. A verdict for two thousand dollars, under 
the evidence, would, in our judgment, have been excessive, 
end yet the Court charged the jury that if they should believe 
the plaintiffs were entitled to exemplary damages, the law 
left it to thetr discretion “to say what the amount should be, 
and they could find any amountthey thought proper, provi- 
ded they did not go beyond the amount claimed in the dec- 
laration.” We must suppose that this charge of the Court 
exerted an influence over the mind of the jury, as to the 
amount of damages, especially when they found a verdict for 
smore than double the value of the property, proven by any 
witness, Believing that the charg. of the Court was wrong, 
and 10 the injury of the party, we are bound to grant a new 
drial, In_all other respects, we think the charge was unex» 
teptionable, at least it was so in the opinion of two of the 
members of the Court. 


Judgment reversed. 





Pavt J. Semmes, et al., plaintiffs in error, vs. Ranpours L. 
Mort, et al., defendants in error, 


J.) Several ereditors of an insolvent corporation may mnite in the same bill to 
charge the stockholders, who were also directors, for fraudulently abstract~ 
ing the capita] stock of the bank; and the bill is not objectionable to the 
ebarge of a misjoinder of both complainants and defendants. 

{2.] It is premature to move, at the second Term. to dismiss a bill for want of 
prosecution, before all the defendants are served, and while a demurrer to 
the bill is still pending at the instance of those who ate served. 

{3.) A complainant at equity who has sued at law upon the same demand, can- 
not be compelled to elect ia which form he wil] prosecute his rights, uatil 
after the defendant has dled his answer. 
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In Equity, in Mucogee Superior Court. Decision by Judge 
Worritt, at November Term, 1858. 


This was a billin equity filed by Randolph L. Mott, ae 
others, against Paul J. Semmes, and others. 

By consent of parties in open Court, the demurrer filed to 
the bill, and the motions submitted by defendant, Semmes, 
were argued and decided together, 

The demurrer was filed to said bill by Paul J, Semmes, on- 
the grounds: 

1st. That there was no equity in the bill. 

2d. That there was a misjoinder of complainants. 

3d. That there was a misjoinder of defendants—which de- 
murrer was filed at the return Term of said bill, and a notice 
thereof given to complainants, and is a part of the record. 
The Court overruled the demurrer on all the grounds there- 
in mentioned, and to this ruling and judgment of the Court, 
Paul J. Semmes excepted, and now assigns the same as error. 

The first motion was one made by said Semmes, to dis- 
miss the b‘ll of complainants for want of prosecution; and in 
connection with this motion it was shown that the bill was 
returned to the May Term, 1858, of said Court, and Semmes 
and B. A. Thornton were served, and that no steps had been 
taken to serve the bank, or the other two defendants; no no- 
tice having been given complainants, except a verbal notice. 
The Court overruled this motion, and to this ruling and judg- 
ment said Semmes then and there excepted, and now assigns 
the same for error. 

The next motion was made by Semmes, to compel the Co- 
lumbus Omnibus Company, and R. L Mott, the complain- 
ants to said bill, to elect whether they would proceed at law 
or equity; and in connection with this motion, it was shown 
that these two complainants had actions pending in said 
Court at law, by process of garnishment against Semmes, for 
the same claim or demand which the bill seeks to recover. 
The Court also overruled this motion, to which ruling and 
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judgment of the Court, said Semmes then and there except- 
ed, and now assigns the same for error. 


Jounson & Sxoan, for plaintiffs in error. - 


. Wa. Dovenerrty, contra. 


By the Court—Lumrxin J. delivering the opinion. 


[1.] As tothe misjoinder of both complainants and defend- 
ants in this case, which is an objection to parties, we hardly 
think the exception well taken. A decree can be so framed 
as to protect the rights of all concerned. Suppose the de- 
mand of one complainant be $2,000, of another $1,000, and 
of a third $500, and one of the defendants be held liable for 
$2,000, another $1,000, and the third $500; the decree can 
be so moulded as that each complainant shall recover his 
proportionate part of these severalsums. To suejointly, and 
defend jointly, is the best for all concerned, where it can be 
done. We see no insurmountable obstacle in this case. 

[2.] The bill in this case was filed to the May Term of 
the Court, 1858. Some of the defendants resided out of the 
State; and all the parties had not been served at the Novem- 
ber Term ensuing, when these several motions were made, 
All the defendants are proper fparties. They are not all 
necessary or indispensable parties. Those that were serv- 
ed filed a demurrer, which was then pending and undis- 
posed of. A motion to dismiss the bill for want of prosecu- 
tion, under these circumstances, was obviously premature. 
It is true that, under Mr. Stubbs’ bill of 1857, to regulate 
proceedings in equity causes, more diligence is required to 
speed suits in chancery. That measure took effect in April, 
1858, and consequently, this case falls within it; still it con- 
tains no provision which would justify this application. 

It is insisted that an application of this sort must always 
be preceded by a motion to show cause. But we apprehend 
the motion itself is in the nature ofa rule nisi. And of 
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course the opposite party must be allowed an opportunity to 
show cause before a judgment is rendered. 

[3.] A third motion was made in this cause, to compel 
two of the complainants, who were proceeding at law, to en- 
force the same claims, to elect in which form they would 
prosecute their rights. 

The English rule is never to compel an election until the 
answer of the defendant is filed. It may be replied, that the 
defendant can be made to answer here at law; and there- 
fore, the reason for this chancery rule no longer exists. And 
this is true. Still we are not prepared to hold that this ne- 
cessarily abrogates the old practice. Under Mr. Stubbs’ bill, 
(Pamphlet Acts, 1857, p. 106,) the complainant may compel 
the defendant to testify on the stand, notwithstanding he has 
filed his answer. In other words, he is entitled to both exam- 
inations. 

The converse of the proposition should hold, namely: that 
to be examined orally, as a witness at law, does not necessa- 
rily dispense with an answer in equity, to procure which, to 
be used as evidence at law, is the reason for the rule requi- 
ring the answer in equity to be filed before the complainant 
will be put upon his election. 

As to the want of equity in the bill, my brother Brn- 
Nine and myseli cannot concur in rendering a judgment, 
And our colleague not presiding in the case, on account of 
sickness, we have directed the Clerk tocertify this fact to the 
Circuit Court. 


Judge McDonatp, on account of illness, did not preside in this case. 
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Bens. T. Russetz, plaintiff in error, vs. Exizasgean A. Kear- 
ney, defendant in error. 


{1.] The acts of Congress of 1790, and 1804, providing for the admissibilty of 
exemplifications of records, &c., do not extend to the case of exemplification 
of the record of a private writing recorded under a registry law. 

{2.] A party has no right to complain that evidence, is admitted after the close 
ofthe evidence, unless he is less prepared to meet it when admitted, than he 
would have been had it been admitted at the proper stage of the trial. 

{3.] That an estate is given to A. for life, or years, and, to B, in remainder, does 
not make A. the trustee of B. as to B’s remainder. 

{4.] In trover by one having a partial interest in the chattel converted, he can 
recover only an equivalent for his interest. 

{5.] The doctrine, that a voluntary conveyance must yield to a subsequent con- 
veyance founded on valuable consideration, applies only where, both conyey- 
ances are made by the same person. 

{6.) If the Will requires the executor to divide the negroes of the estate, into 
shares, and to give the shares to the legatees, and hegives a negro to a lega- 
tee without such a division, and the legatee sells the negro, the fact that 
the executor omitted the division, is a matter that may affect the executor 
as between him and the other legatees, unlessthey have acquiesced foralong 
time, in the executor’s course, but it is nota matter which can affect the per- 
son who purchases the negro from the legatee. 


Trover, in Houston Superior Court. Motion for new trial. 
Decided by Judge Lamar, at June adjourned Term, 1858. 


This was an action of trover, brought by Mrs. Elizabeth 
A. Kearney, widow of the late Richard B, Kearney, deceased, 
against Benjamin T. Russell, for the recovery of a negro man 
slave, John. 

Plaintiff claimed said slave under the last will and testa- 
ment of Mrs. Sally Thrift, deceased, late of Warren county, 
North Carolina, the mother of her deceased husband. 

The said will of Mrs, Thrift, directed that all her just debts 
be paid and then disposed of the balance of her estate as fol- 
lows: all of her negroes to be divided into three equal parts. 
One of said shares to be allotted to her son Jno. T. Kear- 
ney, to be held by him during his natural life, and after his 
death she gives said share to his wife, should she survive 
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him, during her life or widowhood, and after the death of the 
said John T. Kearney and his wife, or after the termination 
of the widowhood of the wife of said John T., then she 
gives said share to his children equally to be divided between 
them. Another of said shares she gives to her son Richard B; 
Kearney,to be held by him during his life and after his death 
to his widow and after her death or widowhood, to his chil- 
dren, in the same manner as bequeathed to her son John T. 
above stated. 

At the time this will was executed by Mrs. Thrift, she 
was a feme covert, but she made the same under and by vir- 
tue of the powers conferred upon and vested in her, by a 
marriage settlement executed between said Sally, then Kear- 
ney, widow of Jas. Kearney, deceased, of the county of War- 
ren, North Carolina, of the first part, and Wm. C. Clanton, 
trustee, of the second part, and William Thrift, the intended 
husband, of the third part. Settlement entered into and ex- 
ecuted before and in contemplation of the marriage of said 


Sally and William, dated 3d May, 1820, registered 12th 
May, 1820. The will of Mrs. Thrift bears date 20th July, 
1847, and admitted to probate at August Court of the same 


year (1847.) 


Defendant pleaded the general issue. The case was sub- 
mitted to the jury who upon the evidence of both parties, ar- 
gument of counsel and charge of the Court, 1eturned a ver> 
dict in favor of the plaintiff for twelve hundred dollars dam- 
ages, which may be discharged by the delivery of the negro 
John, sued for, within thirty days, and the further sum 
of four hundred and eighty dollars for hire, with costs of 
suit. 

Whereupon defendant’s counsel moved for a new trial, 
upon the following grounds: 

Ist. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to law and evidence. 


VOL, XXVII.—7 
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3d. Because the verdict is against the evidence and the 
weight of evidence. 

4th. Because the Court erred in admitting in evidence the 
exemplified copy of the marriage settlement between Sally 
Kearney, Wm. C. Clanton and William Thrift; said mar- 
riage settlement not having been recorded in this State, nor 
its execution proved by the subscribing witnesses: The cer- 
tificate by the officer of its having been recorded there, not 
being sufficient to admit said settlement in evidence here. 

5th. That the Court erred in allowing plaintiff to intro- 
duce said marriage settlement in evidence, after the testimo- 
ny was closed on both sides and counsel for defendant was 
addressing the jury. 

6th. That the Court refused to charge the jury.as requested 
by defendant’s counsel, “that Richard B. Kearney, the hus- 
band of plaintiff, under whom defendant holds the negro in 
controversy, stood in the relation of trustee for this property, 
and if defendant bought from him without notice, he obtained 
a good title,and if plaintiff does not prove notice to defendant 
before he purchased from plaintiff’s husband, then they must 
find for the defendant ;” but charged the contrary thereof. 

7th. That the Court erred in refusing to charge as request- 
ed by defendant’s counsel, “that the plaintiff, if entitled to 
anything, is only entitled to an estate for life or widowhood 
in said negro, and to enable her to recover she should prove 
the Value of this estate or interest for her life or widowhood, 
and they cannot conjecture the value thereof, from the proof 
offered of his fee simple value.” 

8th. “That the Court charged the jury as requested by the 
defendant’s counsel in writing, that if the plaintif, has not 
identified by her proof the negro sued for, and that he is now 
zn possession of defendant, or was when suit was commenced, 
as being one of the negroes conveyed, or the natural increase 
of one of the negroes conveyed, in the will and marriage set- 
tlement introduced by plaintiff, the jury must find for the 
defendant ; and instead thereof, charging the jury that the 
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evidence in the case did prove the identity of the negro con- 
veyed in the deed of trust and will.” 

“The Court charged the 8th request, but at the same time 
charged the jury that they must look to all the case and see 
whether or not the property was identified.” 

9th. That the Court erred in refusing to charge as reques- 
ted by defendant’s counsel, that the will introduced by 
plaintiff in support of her title, isa voluntary conveyance, and 
if she fail to prove notice to defendant, then the jury must 
find for him. 

10th. The same as 7th ground. 

11th. That the Court erred in refusing to charge as request- 
ed by defendant, “that an innocent purchaser for valuable 
consideration is entitled to hold against those claiming un- 
der a voluntary conveyance.” And in refusing to charge— 

12th. That unless the evidence shows the negroes be- 
queathed by Mrs, Thrift’s will, had been divided as therein 

directed, then plaintiff cannot recover, for the exeoutor could 
not give off the negro sued for to plaintiff or her husband 
without such division. 







The Court, after argument, refused the motion for a new 
trial, and counsel for defendant excepted. 


Warren & Houmpuzies, for plaintiff in error. 
WarittLe & Powers, contra. 


By the Court.—Bernnine J, delivering the opinion. 


Ought the Court below to have overruled the motion for a 
new trial ? 

That is the question. 

We think not. We think, that some of the grounds of the 
motion, were good—To the consideration of the grounds of 
it, I now proceed. 
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The first three of the grounds, may be passed without re- 
mark. 

The fourth ground was, we think, good. 

[1.] The general rule is, that the production of the origi- 
nal writing must be required, until an excuse has been given 
for its non-production. No excuse was given for the non- 
production of the original marriage settlement. The exem- 
plification of the record of that settlement, was admitted to 
the jury, on the idea probably, that the admission, was sanc- 
tioned by the act of Congres, of May the 26th, 1790, or by 
that of March the 27th, 1804. But in our opinion, neither of 
those acts extend to the case of the exemplification of the 
record of a private writing, such as a deed, Such a writing, 
after being recorded, leaves the office of record and returns 
to the hands of the:private owner. It is still as much an 
original as ever. and must, therefore, be better evidence of it- 
self, than a copy of the record of it, can be, See Acts, Pr. 
Dig., 221. 

[2] We cannot see any merit, in the fifth ground—The ad- 
mission of the marriage settlement to the jury, though re- 
curring at a late stage of the case, seems not to have preju- 
diced the plaintiff, at all. He did not say, that he was sur- 
prised at the introduction of the evidence, or, that he was 
at all less prepared to meet it, than he would have been, had 
it been introduced at an earlier stage of the case, 

[3.] Nor is there any merit, in the sixth ground—That an 
estate is given to A., for life, or years, and, to B., in remainder 
does not make A., trustee of B., in respect to B’s remainder— 
The fact that B., happens to be the wife of A., can make no 
difference. But this ground was not seriously insisted on. 

[4.] There is merit, we think, in the seventh ground— 
Mrs. Kearney had but an interest for her life, or widowhood, 
in the negro, She did not represent any other interest—she 
was not trustee, guardian, or agent, for those entitled to the 
remainder. What right then had she, to recover anything 
more than an equivalent for the interest belonging to herself? 
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None that we can see, and with us, on this point, seem to be 
the authorities. Mayne on Dam., 213, and cases cited. 

There is difficulty in understanding the eighth ground. 
We rather think, however, that this, at least, is to be gather- 
ed from it—that the Court told the jury, that the evidence 
proved the identity of the negro involved in the suit. Such 
a statement to the jury, was contrary to the Act of 1850, 
Cobb 462. 

[5.] There is nothing, we think, in the ninth ground, 
The doctrine, that a voluntary conveyance is not good 
against a subsequent conveyance founded on a valuable con- 
sideration, has place only where both conveyances are made 
by the same person. This is too obviously true, to need 
support. 

The tenth ground is the same as the seventh. 

The eleventh ground is the same as the ninth. 

As to the twelfth and last ground: it is true that the will 
required the executor to divide the negroes and give to each 
legatee, his share of them. But, in the first place, the ex- 
ecutor, who was examined as a witness, says, that the lega- 
tee having the first estate in the negro in question, received 
the negro of him, “as the executor of Sally Thrift, and un- 
der the provisions and conditions of the will;” and if this be 
true, then, the negro was received by the legatee after the ex- 
ecutor had made a division such as the will required. But, 
secondly, if this was not enough—and it be true, that there 
was really no division, yet that is not a matter of which, 
Russell could complain, although it may be one of which 
the other legatees might. In sucha case, the neglect of the 
executor, might make him liable to the other legatees for a 
devastavit. And, thirdly, even they cannot complain, if they 
have acquiesced in the executor’s course—supposing that 
illegal. And, it is to be presumed, that they have—for, as 
far as appears, they have not complained of the manner in 
which this negro was turned over by the executor to Rich- 
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ard Kearney, and that turning over happened some ten or 
eleven years ago. 

Moreover, Russell, himself, claims under this very act of 
the executor. He bought from the legatee, to whom the ex- 
ecutor delivered the negro; and that legatee received the ne- 
gro for himself, and for the remaindermen after him. He 
would be estopped to say, that he did not so receive the ne- 
gro. And Russell, being his assignee, must stand in his 
shoes—especially as he had notice of the remainder estate, 
when he purchased. 

So nothing in this ground. 


Judgment affirmed. 





James W. Brown, guardian, plaintiffin error, vs. CATHERINE 
Wesrsrook, defendant in error. 


[1.] Mental incapacity, at the time of marriage, a ground for divorce in this 
State. 

[2.] A libel to dissolve the marriage union, on that account, is to be filed and 
tried, and is subject to all the incidents regulating divorces, by the statutes 
of force on that subject, 

[3.] A proceeding to declare marriage a nullity, on account of the mental inca- 
pacity of one ofthe parties to consent to the contract, at the time it was en- 
tered into, is unknown to our judiciary system, and is repugnant to the feel- 
ings and policy of our people. 


Divorce, in Houston Superior Court. Tried before Judge 
Lamar, at October Term, 1858. 


This was a libel for divorce, at the suit of John W. Brown, 
as the guardian of Richard N, Westbrook, a lunatic, against 
Catherine Westbrook, the wife of said Richard N. 

The alleged ground of divorce was the lunacy and insan- 
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ity of Richard N. Westbrook, at the time of his marriage 
with said Catherine, in the year 1848. 

The libel further stated that, under proceedings had in the 
Court of Ordinary for said county, the said Richard N. was, 
on the 21st day of May, 1849, duly found and declared alu- 
natic, and the said John W. Brown appointed his guardian. 

The respondent, Catherine Westbrook, the wife of the said 
lunatic, answered, that said Richard N. was of sound mind, 
and capable of contracting marriage, at the time of her in- 
termarriage with him; that upon the facts, as stated in plain- 
tiff’s petition, a divorce should not be granted; and that he 
has filed no schedule of the property owned by the parties, 
at the time of filing the libel, as required by statute. The 
respondent further answered and pleaded, that the plaintiff, 
as guardian, was not entitled, in law, to institute proceedings 
for a divorce. 

A special jury, at a former Term, had found a verdict in 
favor of a total divorce. 

Upon the trial before the second jury, the plaintiff having 
closed his testimony, counsel for the defendant objected, that 
no schedule of the property of the said Richard N. West- 
brook had been filed, as required by law. The Court sus- 
‘tained the objection, and ordered a schedule to be filed. To 
which counsel for plaintiff excepted, 

The property owned by said lunatic, in the hands of his 
guardian, as per said schedule, amounted in value, over and 
above his debts, to $39,642 50. 

The evidence on both sides being closed, the presiding 
Judge charged the jury, “that although they might find for 
the plaintiff, and grant a total divorce, on account of Richard 
N. Westbrook having been of unsound mind at the time of 
the marriage, yet they had the power to dispose of the prop- 
erty in such a way as to give to defendant.a part thereof, if 
they saw proper so to do; that they were not bound to givea 
part to her, but it was discretionary with them to do so.” 

The presiding Judge further charged, that the child of de- 
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fendant by said Richard N., was entitled to participate in his 
property equally with his children by a former marriage, and 
that they must frame their verdict accordingly. To which 
charges counsel for plaintiff excepted. 

The jury rendered the following verdict, viz: 

“We the jury find that sufficient proofs have been adduced 
to our consideration to authorize a total divorce; that is to 
say, a divorce a vinculo matrimonii between the parties, 
Richard N. Westbrook, and Catherine Westbrook, his wife, 
upon legal principles. And we also find and decree that 
property to the amount of Ten Tuovsanp Dotiars be left in 
the hands of the guardian of the said Richard N, Westbrook, 
for his support, and at his death to go to and be equally divi- 
ded between the children of the said Richard N. Westbrook, 
by his first wife, and the child of the said Richard N. and 
Catherine, by the last marriage, (the marriage hereby declared 
void,) share and share alike. And we further find and de- 
cree that property of the estate of the said Richard N. West- 
brook be turned over by his guardian, to a trustee to be ap- 
pointed for that purpose, to the amount or value of Four 
Tuovsanp Dottars, the annual proceeds or interest of which 
only is to be applied to the support and maintenance of the 
said Catherine during her life; and at her death, said four 
thousand dollars to be equally divided between the children 
of the said Richard N., by his first wife, and the child by the 
said Catherine, his last wife. The rest of the property of the 
said Richard N. Westbrook, now in the hands of the said 
guardian, be divided between the children of the said Rich- 
ard N., by his first wife, and the child by hislast wife, Cath- 
erine, as above specified, share and share alike; provided all 
just debts of the said Richard N. Westbrook are first paid.” 

Plaintiff objected tothat part of the verdict disposing of the 
property of Richard N. Westbrook, and especially to that 
part allowing the said Catherine, and her child by the said 
Richard N.,any part of said property. The objections were 
overruled by the Court, and the verdict ordered to be recorded. 
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Afterwards plaintiff’s counsel moved to set aside that part 
of the verdict above objected to. The Court refused the mo- 
tion, and plaintiff excepted. 


Sam. Hatt; Jno. M. Gixes, for plaintiff in error. 
Sam. D. Kitten, contra. 
By the Court.—Loumrxin J. delivering the opinion. 


This was a libel for divorce, brought by Brown, as guardi- 
an of Westbrook, against Catherine, his wife, on the ground 
of mental incapacity at the time of the marriage. The plain- 
tiff failing to file a schedule, the Court, on motion, compelled 
him to do so. And the special jury found, that sufficient 
proofs had been submitted to them to grant a total divorce 
between the parties, They further found, that $10,000 be 
set apart for the support of the lunatic during his lifetime, 
$4,000 for the maintenance of the wife, and the residue of the 
property, including the remainder of these two funds, be 
equally divided amongst the children of the lunatic by a for- 
mer wife, and the child of the present marriage. 

It is insisted by the plaintiff below, and the plaintiffin this 
Court, that so much of the verdict shall stand as separates the 
parties; and he proposes to arrest and vacate that part of it 
which makes provision for the wife and the offspring of the 
second marriage. The position assumed is, that this mar- 
riage was not voidable only, but void for want of capacity in 
the husband to consent to the contract. And that conse- 
quently, the marriage being meretricious, the parties have 
been living together in a state of concubinage, and not of 
wedlock, and that the offspring of this unlawful connexion is 
a bastard. 

This is a grave question ; one of much magnitude, not on- 
ly to the parties immediately concerned, but to society. 
Whether snch a marriage be void, or voidable only, before a 
commission of Junacy issue, and office found, I shall not stop 
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to inquire. The old authorities, and perhaps the weight of 
authority, previous to the Act of George II, are in favor of 
the latter proposition. But with my view of this case, it is 
unnecessary to worry myself or others, as to what was or 
was not the transatlantic law, ancient or modern, or the law 
of any other State, upon this subject. 

[1.] Nowhere else is mental incapacity, except in Georgia, 
so far as I know, made a ground for divorce. Elsewhere, 
proceedings are instituted in chancery, or some other Court, 
to annul the pretended marriage. A sentence of nullity is 
rendered. Now,I maintain broadly, that in this State no de- 
cree can be rendered, separating man and wife, where there has 
been a marriage de facto, except under our Divorce Laws. 
That they have virtually repealed the whole body of the 
English Ecclesiastical and Common Law, upon this subject, 
Was any such proceeding ever known or heard of in Geor- 
gia, to obtain asentence of nullity? The recollection of the 
bar, and the records of the Courts, furnish no such precedent. 
On the contrary, separations between those who are husband 
and wife de facto, have only been effected by the Act of the 
Legislature, or of the Courts, or by the joint action of both; 
and that, too, in a proceeding both in form and substance, 
Sor a Divorce. 

It may be said that the power may exist, although it has 
Jain dormant since the beginning of our history, liable to be 
called at any time into action. The failure to exercise this 
power, is strong evidence that it never was recognized and 
adopted by our people; and our statutes show that it is dis- 
tasteful to their feelings and sense of right. Ishould be re- 
luctant myself to give vitality to any great principle of the 
law, which had slept for three-quarters of a century. 

The whole tenor of our legislation favors the view which 
I have taken ofthis subject; and it is right that it should. 
No innocent woman should be separated from the man whom 
she supposed to be her husband, without being provided for; 
and the idea of bastardizing the children of such a marriage, 
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is monstrous. And that is just what the plaintiff in error is 
seeking to have done in this case. Ifthe woman has been 
guilty ofa fraud and circumvention, turn her away penni- 
less, if you please, as a punishment for her misconduct. The 
divorce jury have the power to do this. But the guiltless 
progeny—never! Thespecial jury have exercised their pow- 
er in this case, as they generally do, wisely and well. The 
commission of lunacy never issued until after the marriage ; 
and no trick or artifice is attributed to the wife, in procuring 
this marriage. It issaidthe husband wasrich and she was 
poor, and that misalliances of this sort rarely occur under 
any other circumstances. Do mercenary matches never 
take place, in this our day and generation, except amongst 
the insane? Such a conclusion, I regret to say, would al- 
most stultify our race. Love matches! They exist only in 
the creation of novelists. They are rarely known in actual 
life, 

[2.] But suppose I am wrong in all this. Here, the plain- 
tiff, instead of instituting a proceeding to declare the mar- 
triage a nullity, has seen fit to sue out an old fashioned libel 
for divorce. The jury were sworn, proofs offered, and a 
verdict rendered under our divorce laws. And the proposi- 
tion is, to hold on to his half of it, and repudiate the residue! 
This will not do. It may be that there are cases where a 
verdict and judgment might be separated ; where one part is 
not the consideration for the other. But the jury, in this 
case, might never have agreed to dissolve this union, without 
making adequate provision for the wife and child. And to 
let one part stand, and not the other, might be to defeat the 
finding of the jury. I doubt not it would. But for the ver- 
dict,as a whole, it never would have been rendered. We 
have not the evidence in the record. And it might be in- 
ferred, that it was restricted to the issue made in the plead- 
ings. But it is stated by counsel, that the certificate of the 
Superintendent of the Asylum was read, giving it as his 
opinion that the insanity of Westbrook was permanent and 
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incurable. How natural was it for the jury to overlook the 
real issue, to-wit: his mental capacity at the time of the 
marriage, and conclude that inasmuch as the parties were 
divorced in fact, and that for life, that it was best for all con- 
cerned to declare them so in law; and fix the status of the 
parties, as well as the division of the property, so that it 
might be managed with safety by the guardian, and benefi- 
cially for the lunatic and his family. And this I maintain 
they had a right to do. 

I care not to what forum the lunatic, by his guardian, ap- 
peals; nor what form of proceeding he adopts; a jury in 
Georgia will never be found who will pronounce a woman, 
whose conduct is unimpeached, a fornicatress, and her babe 
a bastard. And yet this result is inevitable undera sentence 
of nullity. Neither will they drive her and her child, like 
Hagar and Ishmael, with only a morsel of bread and a bot- 
tle of water, to starve in the wilderness, while the husband 
and the father have a plenty andto spare. Shouldany such 
be thus unfeelingly expelled from the hearth and homestead, 
which they supposed to be their own, may they receive that 
comfort and support from Heaven, which were vouchsafed 
to the Egyptian handmaid of old, although denied to them 
by man! 

What shall we do then? Declare this whole proceeding a 
nullity? Weare not asked to do this; but to reverse the 
judgment of the Court below for refusing to vacate a part of 
it. For myself, 1 believe the proceeding legal and the ver- 
dict just and binding; and vote for affirming it in toto. I 
should not represent the genius and gallantry of the men of 
Georgia, standing out so prominently in all our laws, were I 
to do otherwise. 

This Court had, by one of its decisions, limited divorces 
to the legal grounds existing at common law. The Legisla- 
ture, in 1850, passed an Act specifying the causes upon 
which divorces from the bonds of matrimony should be 
granted. And the second ground enumerated is, mental in- 
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capacity at the time of marriage. Cobb, 226. It is mani- 
fest, therefore, that the General Assembly supposed that men- 
tal incapacity at the time of marriage, wasa ground for di- 
vorce, and not for a sentence of nullity. So have thought the 
bar and bench since the organization of our State judiciary. 
So thought the counsel in the case; else why file this libel 
in the Superior Court ? 

It is said that a sentence of nullity does not bastardize the 
issue. That is, the sentence does not say so, in form. But 
this is sticking in the bark. When that is the necessary and 
inevitable effect, it is not pretended but that it will follow, as 
a matter of course, in this case. 

It is said that North Carolina, and some of the other States 
perhaps, have divorce laws, and yet entertain proceedings to 
annul marriages. Their divorce laws, as well as the spirit of 
their people and institutions, are different from ours. Their 
policy may be different. Our Legislature has done its ut- 
most to save innocent children from the brand of illegitima- 
cy. By the 7th section of the Act of 1806, (Cobb, 225,) it is 
provided that in all cases of divorce, the issue of the marriage 
shall not be bastardized; but shall be capable of taking by 
descent or distribution from either of their parents, And 
with this sweeping declaration they felt content; believing 
as they did, that the marriage relation could not be annulled, 
except by divorce. But to demonstrate still further their set- 
tled and determined policy, upon this subject, it is enacted, 
(Cobb, 814,) that even in cases of bigamy, the offspring 
shall not be spurious, if born before prosecution, or within 
the ordinary period of gestation afterwards, Where there is 
a husband or wife living when the second marriage is formed, 
the suffering party does not always seek a divorce. Hence 
the propriety of this provision. If they did, the children 
would be protected under the 7th section of the Act of 1806. 

It may be said that this clause in the code shows, that 
without it the offspring would have been bastards. Henceit 
may be argued, that in case of mental incapacity to marry 
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the same consequences must follow. Not so, according to 
my doctrine. Marriage can only be dissolved, for this cause, 
by divorce; and then the statute intervenes to save the off- 
spring. Without sentence of nullity or divorce, who would 
run the risk of forming a second marriage, on account of 
want of capacity to contract the first? A fact to be decided 
upon the evidence of witnesses and the opinion, a jury might 
entertain ofthe testimony. Bondsthus entered into should be 
binding until formally and legally dissolved. Such is and 
ever has been the understanding of the country, and of all 
departments of the government. 


Judgment affirmed. 


McDonatp J. concurred. 
Bennine, J. dissenting. 


The question is, was the Court below right in holding, 
that the jury might make provision for the defendant and 
her child out of the property of the plaintiff, Westbrook ? 

Such provision the law admits of, only in divorce cases, 
Therefore, if this was not a divorce case, the Court must have 
been wrong. 

Was this a divorce case? <A divorce case is a case in 
which, the plaintiff states a marriage between himself, or her- 
self, and the defendant, and prays that for some alleged 
cause, he or she may be divorced from the defendant. The 
declaration must state a marriage, for where there is no mar- 
riage, there can be no divorce. Divorce is the partial or to- 
tal separation—unmarrying—of married persons, and there 
can be no separation, if there has been no union—no 
unmarrying, if there has been no marrying. The declara- 
tion, then, must state a marriage: if it states that there was 
no marriage, it is impossible, that the case can be a divorce 


case. 
Does the declaration in this case fail to state a marriage— 
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does it rather state what shows, that there was no marriage ? 
It does. It states, that at the time when, what it assumes as 
a marriage, was entered into, one of the parties, the plaintiff 
in this case was a lunatic. Anda lunatic is incapable of 
entering into marriage, for marriage is a contract, and a lu- 
natic is incapable of entering into a contract. Suppose 
the declaration had statel, that, at the time of the assumed 
marriage, one of the parties was an infant not over five years 
old; or was a slave; or was a person with a living husband 
or wife; would it not have stated what would show, that 
there was no marriage? Most certainly it would, and why, 
because an infant five years old; a slave; a person with 2 
living wife or husband; is incompetent to enter into mar- 
riage. A lunatic is just as incompetent. It is true, then, 
that the declaration states what shows it to have been im- 
possible, that there could have been a marriage. The case, 
then, made by the declaration, is, in law, precisely what it 
would have been, had the statement in the declaration been, 
that there had never been any marriage at all, between the 
parties. And such a case as that, I think I may assume, is 
not a divorce case. 

Did ever any person hear of a divorce case between a free 
person and a slave——or between parties one or both of whom 
was a bigamist? And why not? Because, marriage cannot 
exist between such persons. It is equally true, that mar- 
riage cannot exist between persons, one of whom, is an idiot 
or a lunatic. 

It is true, that the divorce Act of 1850, has,—“mental in- 
capacity at the time of marriage’”’—as one of its grounds of 
divorce; but is that equivalent to saying that idiots, luna- 
tics, and infants five years old, are competent to enter into 
marriage? By no means. Suppose an Act to say, that one 
ground of avoiding contracts should be mental incapacity at 
the time of the contract—would any bedy maintain, that the 
Actimpliedly said, that slaves, idiots, lunatics and children un- 
der seven, were competent to make contracts? Nobody, I 
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think, could seriously maintain, that the doctrine of legislation 
by implication, should be carried these lengths—the truth is, 
that expressions of this sort, are the result of mere inadver- 
tence. If there is “mental incapacity” to enter into mar- 
riage, marriage is never entered into; and if marriage is 
never entered into, to talk of divorce, is to talk of death, 
when there has never been any life. This any one sees 
when his attention is called to it. 

These things being so, this case in my opinion is nota di- 
vorce case ;—and, consequently, is not a case to admit of the 
decision of the Court below. : 

True, such an opinion as this of mine, might “bastardize 
the issue,” as the expression is, and leave it and the mother, 
without provision, from the father. But what is the evil of 
these things, as compared withthe evil of holding, that all 
persons laboring under “mental incapacity” to marry, may 
yet marry and (by consequence) make any other contract— 
that idiots, lunatics, infants old enough to say yes, slaves 
even, may marry or make any other contract. In truth, 
though there may, in these cases, be cause for sympathy 
with the issue, there can hardly ever be any cause for sym- 
pathy with the parent. The fact will be, that in nine of the 
cases out of every ten, the parent was a fortune hunter, and 
acted with open eyes. Marriage will never invade the idiot 
or the lunatic, who is without fortune. 

But, if this is not a case for a divorce, what is it a case for ? 
I answer, it is a case for a sentence of nullity of marriage. 
Such cases are of frequent ocenrrence in the English Eccle- 
siastical Courts. ‘There is never any absolute necessity for 
such a sentence, yet such a sentence is in many cases, valu- 
able, and is more desirable on several accounts. The Di- 
vorce Acts do not provide for a suit, to attain such a sen- 


tence. 
Does it thence follow, that no way exists by which sucha 


sentence may be attained? I am not prepared to say so, 
The Act of 1820, giving equity jurisdiction, says, that “the 
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Superior Courts” “shall exercise the powers of a Court of 
Equity, in all cases where a common law remedy is not ade- 
quate.” The cases under consideration, are cases in which, 
there is no remedy at all at common law, why then are they 
not cases provided for, by this Act? I do not see why. 

For these reasons I dissent from the judgment of the 
Court. 





Macon anp WEsTERN RatiLroap Company, plaintiff in er- 
ror, vs. James M. Davis, defendant in error. 


{1.] If there be a joint administration, and only one administrator sue, the non- 
joinder of the other can only be taken advantage of by plea in abatement, 
and that being a dilatory plea, the truth of it must be swornto. If the ad- 
ministrator. not joined, be a femme, and she marry during the pendency of the 
action, it is not necessary to amend the declaration at the trial, by adding her 
as a party, or to prove that, on her marriage, her letters of administration 
were revoked, and to pass an order for the suit to proceed in the name of 
the administrator who alone sued; but if this be done, it does not vitiate the 
proceedings. 

{2.] Declarations of a person who is not a party, nor the agent of a party tos 
transaction, and whois a competent witness, not made at the time of the 
act of which it is insisted it is explanatory, are not admissible in evidence as 
part of the res geste. 

{3.] In suits against a Railroad Company, if it appear that there was mutual 
faults, the party guilty of the greater wrong or negligence, must be regarded 
as an original aggressor. 


[4.] Whether the verdict of the jury was contrary to evidence, without evi~ 
dence and against the weight of evidence, considered and determined. 


Case, in Bibb Superior Court. Tried before J udge Lamar, 
at November Term, 1858, 


This was an action by James M. Davis, as administrator 
of Wiliis Boon, deceased, against the Macon and Western 
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Railroad Company, to recover the value of a negro man slave 
and a carriage. The slave killed, and the carriage destroyed 
by the cars, running on defendant’s railroad. 


All the facts necessary to a full understanding of the 
points adjudicated, are stated in the opinion of the Court. 


By the Court—McDonatp, J. delivering the opinion. 


James M. Davis, as administrator on the estate of Willis 
Boon, deceased, instituted an action in the Superior Court of 
Bibb county, against the plaintiff in error, for the recovery 
of damages, for the destruction of a rockaway carriage, 
and killing a negro man slave, the property of his intestate, 
by the conducting and running the engine and cars of said 
plaintiff in error, forcibly and illegally against and upon and 
over the said carriage and slave. 

On the trial of the cause, the jury rendered a verdict in 
favor of the defendant in error, whereupon the plaintiff in 
error, who was defendant in the Court below, moved fora 
new trial on several grounds, to-wit: , 

1st. Because the verdict of the jury is contrary to evidence, 
and without evidence to sustain it. 

2d. Because the verdict of the jury is decidedly and 
strongly against the weight of the evidence. 

3d. Because the verdict of the jury is against the law in 
said case and against the justice of the case. 

4th. Because the Court erred in admitting in evidence, 
the letters of administration of the plaintiff, and also in ad- 
mitting in evidence the order or judgment of the Court of 
Ordinary of Crawford county, and also in allowing the plain- 
tiff to amend his declaration, by inserting the name of Hen- 
rietta A. Boon as co-plaintiff, and the passing an order that 
the case proceed in the name of James M. Davis alone. 

5th. Because the Court erred in ruling out any of the evi- 
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dence of Dr. D. B, Searcy, all being ruled out except the 
seventh interrogatory. 

6th. Because the Court erred in allowing the plaintiff to 
introduce in evidence and prove the injury done to other 
persons than the negro June, and’ because the Court erred in 
not ruling out all the answers in the interrogatories of Mrs. 
Winn and Mr. Snow, and other witnesses, proving the inju: 
ry to Mrs. Winn and her children. 

7th. Because the Court erred in its charge to the jury. 

The presiding Judge in the Court below, on hearing argv: 
ment on this motion, refused the new trial, and counsel fo: 
the defendant excepted to his judgment thereon, and assign< 
for error: 

Ist. That the Court admitted in evidence on the trial, the 
letters of administration of James M. Davis and Henrietta 
A. Boon, upon the estate of Willis Boon, deceased, together 
with the order or judgment of the Ordinary of Crawford 
county, discharging Henrietta A. Boon from the administra- 
tion. i 

2d. In admitting evidence upon motion of the plaintiff, on 
the trial, of injuries done to other persons, than the slave 
June, to-wit: injuries done to Mrs. Winn and her children. 

3d. In ruling out the testimony of Dr. Daniel Searcy, prov- 
ing the statements and sayings of Mrs. Winn, taken by com- 
mission. 

4th. In overruling the motion of counsel for the defend- 
ant for a new trial on each and all the grounds taken in their 
motion for a new trial. 

This Court, at the last June Term, at this place, decided 
the point made in the second assignment of error, and held 
the identical evidence admissible in the case of Malinda 
Winn vs. The Macon and Western Railroad Company. We 
consider the decision in that case, as decisive of this point, 
and without further remark, I will pass on. 

[1.] The first assignment.of error, is predicated on the 
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judgment of the Court below, overruling objections made, 
to the admission in evidence of the letters of administration 
granted to the plaintiff and Henrietta A. Boon, on the estate 
of Willis A. Boon, deceased, and the order of the Court of 
Ordinary of Crawford county. The action was instituted 
eriginally by Davis, as administrator of Willis Boon, for the 
recovery of damages for the destruction of property belong- 
ing to his intestate. On the trial of the cause, he tendered 
in evidence the said letters of administration, and an order 
passed by the Ordinary of Crawford county, reciting that 
Henrietta A. Boon had intermarried with Adolphus A. 
Purifoy, who had failed to apply for letters and revo- 
king her letters, and discharging her from liability as 
administratrix, When this evidence was demurred to, the 
plaintiff’s counsel moved that his declaration be amended by 
inserting the name of Henrietta A. Boon as administratrix, 
jointly with the said James M. Davis, as original plaintiff, so 
as to perfect the record. To this amendment the counsel for 
the defendant objected, which objection was overruled by the 
Court and the defendant excepted. The plaintifi’s counsel then 
moved that the cause proceed in the name of James M. Da- 
vis alone, as administrator, to which the defendants’ counsel 
objected. The Court overruled the objection and the de- 
fendants excepted. 

The whole of this proceeding, amending the declaration, 
by adding Henrietta A. Boon as a party plaintiff; the order 
of the Ordinary of Crawford county revoking her letters of 
administration, and the order of the Court below, directing 
the cause to proceed in the name of James M. Davis alone, as 
administrator, was useless, If it affected the case in the 
slightest degree, we might, perhaps, consider, whether it was 
strictly regular and legal, to have added a party plaintiff to 
the case by way of amendment. We do not say that it would 
not be allowable under our very liberal statute of amend- 
ments, when it would prevent an injustice, or save costs. 
We are inclined to think that the Ordinary of Crawford 
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county made a very liberal use of his power, and perhaps 
exceeded his authority, when he revoked the letters of ad- 
ministration of Henrietta Boon, and discharged her from 
liability as administratrix, on account of her marriage. Her 
letters abated by reason of her marriage, during coverture. 
They abated by act of the law and not by the act of the 
Ordinary, and no action by him was necessary to give effect 
to the abatement. I apprehend, that by the death of her 
husband, during her life time, her letters of administration 
would be revived. If the suit had been originally institu- 
ted in the joint names of herself and Davis, as administra- 
tors, nothing more was necessary, to enable Davis, as admin- 
istrator, to prosecute the suit in his own name as administra- 
tor, than to have suggested of record her marriage, and the 
consequent abatement of her letters of administration, But 
why all this proceeding? The suit was brought by Davis 
alone as administrator. That such was the fact, was no suf- 
ficient ground of demurrer to the joint letters of administra- 
tion as evidence. They showed that Davis was administra- 
tor. “If one of several executors or administrators bring 
an action of debt or assumpsit, or in tort, it is settled that 
the defendant can only take advantage of the non-joinder of 
the co-executor or co-administrator, by pleading in abate- 
ment, after oyer of the probate or letters of administration, 
that the other executor or administrator therein mentioned, 
is alive, and not joined in the action.” 1 Chit. on Pl. 22. 
The defendant pleaded the non-joinder of Henrietta Boon, 
and, in form, the plea is a plea in bar, and on that account 
ought not to be considered a good plea in abatement. But 
it is a dilatory plea, and if sustained, and the cause were 
dismissed, it could be renewed in the name of both adminis- 
tors. The truth of the plea is not sworn to, and the Judicia- 
ry Act declares that “no dilatory answer shall be received 
or admitted, unless affidavit be made of the truth thereof.” 
Cobb 486. The cause ought, therefore, to have proceeded to 
trial in the name of Davis as administrator, in whose name 
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it was instituted, even if the other proceedings were irregu- 
lar, which we by no means, hold. 





[2.] The conversation in regard to the cause of the injury 
which took place between Dr. Searcy and Mrs, Winn, or in 
the hearing of Dr. Searcy, was properly rejected. It was not 
a part of the res gestz. It was a considerable time after the 
act which caused the damage, and she was a competent 
witness. In my opinion, it is extending the principle a 
great way to allow the declarations of a person to be given in 
evidence as a part of the res gestz, made at any point of 
time, who is not a party nor the agent of a party, and who 
is living, and whose evidence may be procured by reasona- 
ble diligence. 


[3.] The next assignment of error is on the refusal of the 
Court to grant a new trial on each and all the grounds taken 
in the motion. Among the grounds taken, is one that the 
Court erred in its charge to the jury.. There is no error as- 
signed on this charge, plainly and distinctly set forth, as re- 
quired by the statute. -2cfs ’55 and ’56, 201. Indeed, no 
special objection was urged in the argument before us, and 
in looking through the charge, a majority of the Court think 
that the law was fairly submitted to the jury. Before the jury 
could have found a verdict for the plaintiff under the charge, 
they must have found that if the plaintiff or his servant was 
not free from fault, yet the defendant by the exercise of rea- 
sonable care and diligence, could have prevented the injury 
or collision, and neglected to do so; or they must have found 
that if the employees of the railroad saw the carriage of 
the plaintiff approaching dangerously near, they could have 
stopped the train, and neglected to do so, so as to prevent the 
collision, and that the plaintiff at the time used ordinary 
diligence and precaution to escape the difficulty. One mem- 
ber of the Court is of opinion that the presiding Judge ought 
to have instructed the jury that, in the event they should 
‘ind that both parties were in fault, but that of the defend- 
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ant was greatest, the quantum of fault of the plaintiff must 
be weighed, and the damages should be abated accordingly. 

We know of no rule for graduating the damages in that 
way. A plaintiff might be so much in fault as to disentitle 
him to damages, although the defendant may have been also 
to blame. Itis the duty of railroad companies so to regu- 
late the movements of their trains, near crossings of high- 
ways, as to place them under the control of those having 
the management of the engines, that they may be at once 
checked or stopped, if there should be danger of injury to 
persons in passing. Not todo so isa fault. But if they 
should fail in this duty, and not reduce the speed, anda 
person near the crossing should wilfully rush in front of the 
car, to be run over or have his property destroyed, neither 
he, nor his personal representatives, if he be killed, could 
have aremedy. The damage in such case would be the 
consequence of the injured party’s misconduct. It might so 
happen, in a case of mutual negligence, that the jury could 
not determine the preponderance of the blame, and some 
authorities say that in such case, there being no mode of 
apportioning damages, at law, there can be no recovery. 6 
Whar. 311. But if the parties are not equally in the wrong, 
how can the damages be apportioned? It would be difficult 
to set off negligence against negligence and apportion the 
damage. He who is guilty of the greater negligence or 
wrong, must be considered the original aggressor and accoun- 
table accordingly. In this case, we think that the presiding 
Judge in his charge to the jury, conformed to the rulings of 
this Court, in cases arising from this identical collision. We 
think these rulings are right, and come as near meeting the 
justice of each case, that may arise, as any that could be laid 
down. 

Another ground in the motion for a new trial is, that the 
jury found contrary to law. We know of no principle of 
law violated by their verdict rendered in this case. 

[4.] Was the.verdict of the jury contrary to evidence and 
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without evidence, or strongly and decidedly against the 
weight of evidence? Forthe purpose of deciding this point 
it is necessary to refer to the material parts of the testimony 
delivered to the jury by the witnesses of the respective par- 
ties, which relate to the question of negligence. There is no 
controversy as to the facts of killing the slave and destroying 
the rockaway, nor is any question raised as to the amount 
of damages found by the jury. At the time the engine run 
against the rockaway, on the driver’s seat of which the ne- 
gro was sitting, it was standing on the railroad tract, on the 
crossing of the public road. According to the evidence of 


first discovered by her, it was about two hundred yards above 
the crossing, and the carriage was about twenty feet from the 
same point, with the railroad on one side and the fence on 
the other, and too near to each other to admit of the turning 
of the carriage. The driver hurried the mules and did eve- 
ry thing in his power to effect a crossing, by whipping and 
encouraging them, but as soon as they got on the crossing 
they refused to move, and turned their heads and looked at 
the engine. She called on the driver to stop, when within 
twenty feet of the crossing, but he urged the mules on and 


said it would not do to stop where they were; that there was | 


no way to get out of harm but by crossing, that the mules 
Were not accustomed to the cars. Mr. Robertson, the con- 
ductor, did not see the rockaway before the collision, but 
gives it as his opinion, from facts and circumstances, that 
the driver, by exercising proper caution and due diligence, 
could have avoided the difficulty. 

William Dougherty, a witness for the defendant, testifie d 
that the mules, from fright or some other cause, when the 
carriage got on the track of the railroad, stopped and refus- 
ed to move, but stood looking round at the approaching en- 
gine until it struck the carriage. The boy urged and whip- 
ped the mules to make them move from the track, but to no 
purpose; they refused to go. The boy and the carriage had 





s' 


Mrs. Winn, who was in the carriage, when the engine was | 


4 
; 
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plenty ot time to have crossed over and cleared the track, 
after getting on, if the mules had not stopped and refused 
to move out of the way. They were about seven hundred 
and ninety-two feet from the crossing, when they first saw 
the negro about twenty feet from the railroad. 

The foregoing is the testimony of the plaintiff, and that 
part of the defendant’s evidence which supports it, which 
applies to the caution and diligence of the driver to avoid 
the injury which resulted in his death and the destruction of 
the rockaway. 

In opposition to it, Snow the engineer, testified, that when 
he came in sight of and could see the road crossing, he saw 
the carriage,and negro on the driver’s seat, standing still about 
twenty or thirty feet from the railroad, and he supposed they 
would remain there until the engine and train passed by; 
hence he made no attempt to stop or check the speed of the 
engine; but when the engine arrived nearly opposite the 
carriage, and when it was too late for him to stop the engine, 
the mules and carriage started to cross the railroad track, 
and the mules from some cause unknown to him, halted be- 
fore the carriage crossed the track. He made every effort in 
his power to stop the engine, but it was then too late to do 
so in time to prevent the accident. In another part of his ‘ 
testimony, he attributes the accident and injury wholly to the 
carelessness and imprudence of the negro who drove the 
carriage, and says the road crossing was at an open place, and 
the driver could have seen the engine when at leastan hun- 
dred yards from him, and, if not deaf, must have heard it be- 
fore he saw it. He and the carriage were at least one hundred 
yards from him, when he saw them standing still about twen- 
ty or thirty feet from the railroad, but contrary to all usage 
and to his great surprise, when the engine arrived nearly 
opposite the carriage, he started across the railroad in front 
of the engine, and the mules from fright or some cause un- 
known to him, halted before the carriage crossed the track. 
He does not know whether the negro was drunk or not, but 
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a broken bottle was found in his pocket, and the cork and 
his clothes were wet with spirits. The two witnesses, 
Dougherty and Snow, testify to the declarations of Mrs, 
Winn at the time, to the effect that she blamed the driver 
entirely for the injury, and that if he had obeyed her, it 
would have been avoided. Mrs. Winn testifies, that she 
thought for a long time the negro was wrong. Col. Whittle 
was examined. Since the last trial, he visited this crossing, 
and from the fence and obstructions, a two horse carriage 
could not have been turned there, within twenty feet of the 
track, without great danger of upsetting. This is the entire 
evidence on the issue of the plaintiff’s caution and negli- 
gence, and if to find a verdict for the plaintiff, the jury must 
have found this issue in his favor, we see no sufficient rea- 
son for disturbing the finding. The jury may have believed 
that the judgment of the driver was right; that the greater 
safety of the persons in the carriage, himself, the mules and 
the carriage, required him to cross the road; they may have 
believed with Mrs. Winn and Mr. Dougherty, that he had 
ample time to cross, and but for the perverseness and obsti- 
nacy of the mules, he would have passed withont injury ; 
they may have believed that he could not foreknow that the 
mules would obstinately refuse to go forward, when they had 
got the carriage on the centre of thetrack of the railroad. The 
jury may have believed that the witness Snow was mistaken 
in the principal part of his testimony on this point; they 
may have believed it to have been impossible for the driver 
to have forced the mules on the railroad track, in front of 
an engine, driven at great speed, and when the engine was 
nearly opposite the driver and carriage; and they may have 
believed that it was especially impossible for him, by any 
kind of effort, under the facts testified to by this witness, to 
have forced the mules on the track in time for them to have 
halted and looked round before the collision. 

The only remaining point for consideration is, whether the 
jury were warranted in finding negligence on the part of the 
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defendant or its employees. It was in evidence that at the 
place of this catastrophe, there was an up-grade in the road 
track in the direction the train was going, of thirty-seven 
feet to the mile. 1t was in proof also, that the train might 
have been stopped in going the distance of one hundred and 
fifty yards. Robertson the conductor testified, that it is the 
duty of the engineer to look out ahead for dangers and ob- 
structions on the road, and to give notice to the brakeman. 
Mrs. Winn testifies, that she was looking at the engineer all 
the time. He did not try to stop the train, but struck the 
carriage at full speed. She says the whistle was not blown 
at all, and that the engineer was looking out all the way from 
the time the train came in sight, until the collision took 
place. William Robertson, the conductor, testified, that at 
the time of the accident, he was standing on the platform of 
the baggage car. When the alarm was given by the whistle, 
he jumped to the brake, with the brakeman, and did all they 
could to arrest the train. The blowing of the whistle was 
the first intimation he had, that there was a collision or dan- 
ger of a collision. John Snow, the engineer, says that he 
made no attempt to stop or check the speed of the engine, 
and assigns as a reason, that when he came in sight of the 
crossing, he saw the carriage and driver standing still about 
twenty or thirty feet from the Railroad, There is a discrep- 
ancy between the evidence of Dougherty and Snow. They 
were together on the engine. Dougherty says they were 
seven hundred and ninety-two feet from the crossing, when 
they first saw the negro about twenty feet from the crossing. 
In another place, he says that as soon as Snow, the engineer, 
came in sight of the driver and carriage, he immediately 
reversed the engine and blew the whistle to put on the brakes, 
and did all he could to stop it, but it was too late. He can- 
not say that the negro stopped at all. Mr. Dougherty, in 
giving an account of this thing to Mr. Brewer shortly after 
its occurrence, stated, that Snow never blew the whistle until 
after the engine stuck the carriage. The weight of the evi- 
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dence, then, is decidedly against an effort to check the train, 
until after the collision or at the moment of collision. Ta- 
king Snow’s testimony alone, and the inference is strongly 
against his conduct. He saw a driver and carriage within 
twenty feet of the Railroad crossing, and made no effort to 
check the rapid movement of the train. But the jury, it is 
presumed. gave greater credit to the testimony of other wit- 
nesses, Mr. Dougherty, who was with him, saw the driver 
from the moment he came around the curve in the road, and 
his account of his conduct is in harmony with that given by 
Mrs. Winn, to-wit: that the driver made no stop before he 
reached the track, that the mules then halted and could not 
be driven forward. Those witnesses who testified that the 
brake was not put on until the moment of the collision, are 
supported by the unquestionable fact that the crossing could 
be seen at the distance of from two hundred and fifty to two 
hundred and sixty yards, and the train was not stopped, 
which the testimony shows might have been stopped in go- 
ing one hundred and fifty yards. From the railroad cross- 
ing the train ran about two hundred and seventy yards be- 
fore it was taken up. Mr. Dougherty . says he measured it, 
six hundred feet, sometime afterwards, but is not certain that 
he measured it to the point of stopping. There was no 
doubt a ona fide intention and effort to stop the train after 
the collision, and that it was not stopped within the distance 
that it ought to have been, must be accounted for by the 
confusion and excitement produced by the occasion. There 
was much conflict in the evidence in this case, and testimo- 
ny tending to impeach witnesses on both sides. Of the cred- 
it of the witnesses the jury was to judge. The presiding 
Judge who heard all the evidence and was an eye witness 
to the manner and deportment of the witnesses who testified 
on the stand, refused the motion in this case. It seems to 
us, who can know the evidence only as it is presented on 
paper in the record, that there was no error in the conclu- 
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sion of the Court upon that point, and upon a full view of 
that and all other points in the record, affirm the judgment. 


Judgment affirmed. 


Lumpkin, J. concurred. 
Bennine, J. dissenting. 


The verdict was for the full value of the property lost. 
The fault which caused the loss, was, I think, in both par- 
ties. When this is so, the loss, I think, ought to be borne by 
both parties, each party bearing a part proportioned to his 
part of the fault. 

See my opinion in Macon and Western Railroad vs. Winn, 
decided at Macon in June, 1858. 

Hence, I think, that the damages were too large. 


Consequently, I must dissent from the judgment of the 
Court. 





Wituiam C, Scort, plaintiff in error, vs. Ginzon Newsom, 
defendant in error. 


[1.] If testimony be admitted by the Court to enable the party introducing it, to 
make it applicable to the case by the introduction of other proof, after the in- 
troduction of such other proof, the objecting party must move to withdraw 
it, and if he does not, it must be held that he acquiesces in its remaining be- 
fore the jury. 

{2.] The administrator of an intestate’s estate has a qualified interest in the re- 
al estate of his intestate, for the payment of debts and making distribution ; 
and if it is not required for either purpose, his failure to sue a tenant in pos- 
session must not be held to prejudice the heirs at law. 


{3.] The purchase of land, payment of the consideration, taking possession and 
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making valuable improvement, is sufficient to relieve a parol agreement for 
the purchase from the operation ofthe statute of frauds. 


{4.] When there is positive evidence in support of a verdict, though there is 
evidence on the other side strongly conflicting with it, this Court will not re~ 
verse the judgment ofthe Judge presiding in the Court below refusing a new 


trial. 


In Equity, in Taylor Superior Court. Tried before Judge 
Wornitt, at October Term, 1858. 


The facts of this case are fully set forth in the following 
opinion of the Court. 


Cutvernouse & AnsLey, for plaintiff in error. 


Gro. R. Hunter, contra. 
By the Court——McDonatp, J. delivering the opinion. 


Nancy C. Price and Maria A. Price, orphan sisters, in the 
lottery of lands which lay in the county of Muscogee, at the 
time of the lottery, drew lot of land number two hundred 
and ninety-eight, in the first district of that county. The 
original survey of that district was wrong, which made a re- 
survey necessary, and by the re-survey, lot number two hun- 
dred and ninety-eightin the old became and was designated 
as lot three hundred and one in the new survey, and a grant 
was thereupon issued to said orphans, for number three hun- 
dred and one. A man named Thomas Scott married Maria 
A. Price, and a man named William Cosper married Nancy 
C. Price, and they both entered into possession of said land, 
In 1833, one William Smith sued the defendant in error, in 
an action of trespass, for alleged trespasses on said land, and 
obtained averdict. The defendant appealed. Smith, in his 
declaration, described himself as the agent of Scott and Cos- 
per, who had removed to another county, and left him in 
possession of the land. Scott died, and William Burgess 
took out letters of administration on his estate in the county 
of Gwinnett. During the pendency of the action of trespass 
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on the appeal, Smith, the plaintiff, filed a bill in chancery, 
alleging the foregoing facts, and that his remedy at law was 
inadequate; that the defendant was claiming the same tracts 
of land by the same number drawn by a different person 
from whom he had obtained a conveyance. Smith alleged 
in his bill that Burgess administered on the estate of Thom- 
as Scott, on the seventeeth day of December, before he filed 
his bill, and that he bargained with Cosper and Burgess for 
the land, took possession of it under said purchase, and made 
valuable improvements thereon. The bill alleged, further, 
the trespass for which the common law action wasinstituted, 
and prayed an injunction, &c. 

The defendant answered, denying complainant Smith’s ti- 
tle to the land, and that it was drawn by the said orphans, 
and claiming it himself under another title. This cause was 
tried at February Term, 1833, and the jury decreed in favor 
of the complainant Smith. The defendant appealed, and 
the cause was tried on the appeal, at the August Term, there- 
after, with the same result. The plaintiff in error is the son 
of Thomas Scott, and, as his heir at law, has instituted an 
action of complaint for the recovery of the land, against Gid- 
eon Newsom, the defendant in error, He and Mary A. Scott 
his mother, had previously instituted a suit im chancery, for 
the recovery of one-half of said tract of land, which was dis- 
missed on demurrer. The judgment of the Court on that 
demurrer was plead in bar of Scott’s suit atlaw. But that 
_ point was not seriously insisted upon; and if it had been, 
it is not tenable; the parties are not the same, and it doesnot 
appear that the title was the same. 

During the pendency of the action by the plaintiff in error 
for the recovery of the land, the defendant in error filed a 
billagainst him, on which a decree was rendered in favor of 
the complainant below, on the finding of which the plaintiff 
in error moved for a new trial, which was refused by the 
presiding Judge in the Court below, and his judgment there- 
on is assigned for error. 
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The defendant in error alleged in his bill, the filing of the 
bill by Smith, his answer thereto, as hereinbefore stated, and 
the decree rendered thereon. It alleged, additionally, that 
Thomas Scott and William Cosper, according to his best re- 
collection and belief, assisted Smith in his litigation with him, 
The bill alleges, further, that Smith purchased the land ei- 
ther from Scott, in his lifetime, or from Burgess, his admin- 
istrator, after his death, the half of the land claimed now by 
Thomas C. Scott; that he went into possession in Thomas 
Scotr’s lifetime; and his (Scott’s) administrator attended both 
trials for said land, and that the heirs at law were represent- 
ed by the said administrator. The bill further alleges, that 
William Cosper was present at one or more of said trials, ta- 
king a part therein, and that Smith put his title altogether on 
the title derived by his purchase from Cosper, and from Scott 
himself, and from his administrator. The bill alleges, in ad- 
dition, that the jury passed upon Smith’s title, and adjudged 
it to be good; that Smith remained in quiet possession of the 
entire Jand, under the verdict and judgment, until 1836 or 
1837, when he purchased from Smith, paid him $400 in cash, 
and took his bond for title, which was deposited in the Clerk’s 
office of Taylor county, and has been lost or mislaid. 

The bill sets forth the manner in which he obtained title 
to the other half of said tract of land; but as there is no 
controversy respecting that in this suit, it is unnecessary to 
refer to it. The complainant alleges, that he took possession 
of the land in 1836 or 1837, and remained quietly in posses- 
sion until 1852, when the suit in equity was instituted against 
him by Willlam C. and Mary A. Scott. The bill alleges, 
further, that to William C. Scotts’s action at law for the re- 
covery of one-half the said tract of land, he, the complainant, 
being defendant in that action, pleaded the statute of limita- 
tions and other issuable pleas; and that on the trial, he 
showed by the record from Gwinnett county, that Burgess 
was appointed administrator of Thomas Scott in January, 
1853; that on the trial of said cause, a verdict was found for 
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Scott; that the defendant appealed, and that said appeal was 
then pending. The bill further alleges that, at the time com- 
plainant purchased, he had no knowledge of outstanding 
claims to the land, which had not been litigated and deter- 
mined, that he had purchased the said land in good faith, 
and paid a valuable consideration therefor; that those under 
whom he claims had been in possession of the premises; 
that his own possession had been notorious, adverse and 
peaceable, for twenty years or longer; that the said Burgess, 
the administrator, as the complainant believed, knew of his 
purchase and possession of the land, and made no effort to 
disturb him, and that all parties had acquiesced in the judg- 
ment in favor of Smith, hereinbefore referred to, and no suit 
was instituted for said land until 1852, Newsom, the com- 
plainant, amended his bill and alleged, that Scott and Cosper, 
and their families, lived on the land in dispute until the fall 
of 1832; that about that time they sold the land to William 
Smith; that both of them admitted that they had sold to 
Smith; that Smith took no written conveyance from them, 
but went into possession of the land in the winter of 1832 
under the said parol purchase, claiming theland as his own, 
and in his own right,and made improvements, and kept 
possession peaceably, except the intrusion hereinbefore sta- 
ted by Newsom, the complainant, until 1836, when the said 
Smith sold the land to complainant; that he, complainant, 
then went into possession, and has remained ever since in 
quiet, peaceable, and adverse possession of said lot of land, 
with the exception of the suits herein referred to; that com- 
plainant believes from the facts, that but for the death of the 
said Scott, which took place in the latter part of 1832, short- 
ly after Scott and Cosper moved from the land, leaving Smith 
in possession, Smith would have obtained a conveyance of 
the said land from Scott; that Burgess, the administrator of 
Scott, recognized the claim, by allowing Smith to remain in 
possession of the land, &c, 
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The plaintiff in error answered the bill, and admitted the 
suits at law and in equity, but alleges that he was an infant, 
and nota party to any of them instituted prior to the 25th of 
March, 1851, at which time he arrived at the age of twenty- 
one years; that he suspects they were carried on by a fraud- 
ulent combination between the parties to obtain a legal ad- 
vantage by the judgments. The answer admits that burgess, 
the administrator, made a bond, but it denies that the de- 
fendant (plaintiff in error,) ever received a cent by the illegal 
and fraudulent bargain, The answer denies that Newsom, the 
complainant, controverted Smith’s title, but alleged that he 
contended that lot 301 was 296, and put the issue on the ident-~ 
ity alone of the premises. The answer denies, upon informa- 
tion and belief, that Smith purchased of Thomas Scott his 
interest in the land; but it admits Smith’s possession of the 
premises, and denies his right to sell his (Scott’s) interest 
therein. It alleges that Burgess, the administrator, had no 
authority to sell the land, and that Newsom, the complain- 
ant, was bound to know it, and it insists that he knew he was 
not getting a good title under the bond. It denies that the 
judgment on the demurrer, filed to the bill in chancery, in- 
stituted by him and Mary A. Scott, as hereinbefore mention- 
ed, concluded him, as the only ground in the demurrer was 
that the complainant had an adequate remedy at law. The 
answer further denies that Scottand Cosper remained in pos- 
session of the land until the year——, and that Scott ever 
sold the land to William Smith, either by deed or parol, and 
insists that no evidence of the sale can be admitted, except it 
be in writing, signed by the party to be bound thereby. ‘The 
answer alleges, that the defendant does not believe that Scott 
ever admitted that he had sold to Smith; and denies that 
Smith went into possession of the land otherwise than as 
tenant of Scott and Cosper. It alleges that he never claimed 
the land adversely to Scott, in his lifetime, and that the de- 
fendant having been an infant, the possession was not ad- 


verse to him. 
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The complainant, on the trial, introduced ———— Hobbs, 
as a witness, who testified that he heard Cosper say he had 
sold to Smith; witness thinks the expression used was, “ we 
have sold.” Scott was not present. He testified that Smith 
went into possession under a purchaSe from Cosper and Scott. 

Jesse Tennison was examined as a witness by complain- 
ant, and testified that he heard Scott and Cosper say they 
had sold to Smith, and heard Smith say he had sold to Gid- 
eon Newsom. 

Joshua Tennison testified the same, and additionally, that 
Smith said Newsom had paid him. The jury found in fa- 
vor of Newsom, the complainant, and decreed a perpetual in- 
junction of Scott’s, the defendant’s, common law action. The 
defendant moved for a new trial on the grounds, 

ist. Because the verdict of the jury is contrary to law, and 
strongly and decidedly against the weight of evidence. 

2d. Because the Court erred in not rejecting that part of the 
testimony of a witness named Hobbs, which was objected to, 

[1.] The objection to Hobb’s testimony is not strongly in- 
sisted upon here. It was admitted by the presiding Judge, 
to allow the complainanf, by evidence to be introduced, so 
to connect it with other proof, as to make it legal. After 
hearing other testimony, no motion was made to withdraw it. 
The same witness testified that Smith went on the land un- 
der a purchase from Cosper and Scott. If counsel believed 
that Hobbs’ evidence was not so connected with other evi- 
dence subsequently given, as to bring it within the decision 
of the Court, they ought to have moved to withdraw it from 
the consideration of thejury. Not having done so, they must 
be held to have acquiesced in the propriety and legality of 
its remaining before the jury. 

[2.] For the defendant in error it was insisted that the ver- 
dict or decree of the jury was not contrary to law, because 
the plaintiff in error, who was plaintiff in the action at law 
also, was barred in that action by the statute of limitations. 
The plaintiff in error was an infant, and within the saving 
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of the statute. He was not barred. But it is insisted that there 
was an administrator of the estate of the ancestor, and he 
ought to have sued. The rulings of this Court have been, 
that on the death of the uncestor intestate, his estate in lands 
is cast on his heirs at law, but that there isa qualified estate 
in the administrator, for the payment of debts, or for making 
distribution. If the land is not required for either of these 
purposes, the administrator need not sue, and his failure to 
do so, must not prejudice his heirs at law. 

[3.] We think that there was sufficient evidence in this 
case, if true, and the jury must have found it so, to relieve 
the case from the operation of the statute of frauds. There 
was evidence of purchase, payment, possession long contin- 
ued, and valuable improvements. 

There was conflicting evidence in this case, and so difficult 
is it of reconciliation, that we shall not attempt it. We do 
not say that we should have rendered the verdict which the 
jury did, had it been our province to act in their stead; but 
there was positive evidence in support of the verdict, and 
there are strong circumstances and admissions in conflict 
with it. 

[4.] The presiding Judge who heard the entire cause, up- 
on a consideration of the evidence on both sides, has refused 
to recognize that as a good objection to the verdict, and we 
will not overrule him on a ground which must derive much 
of its merit from what transpires before him on the trial of 
the cause. 








J udgment affirmed. 
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The executors of James A, Everett, plaintiffs in error, vs. 
The administrators of EvizasetrH WuitFiezp, defendant 
in error. 


Although time may be running against an equitable title, yet, if that title comes 
to an infant, time will cease to run against it, during the infancy ; equity in 
this respect, followiag the statute of !817. 


As to when the evidence is sufficient to warrant particular charges. 


In Equity, in Houston Superior Court. Tried before 
Judge Lamar, at October Term, 1858. 


This cause came before the Supreme Court upon the fol- 
lowing bill of exceptions: 

Be it remembered, that on Monday the first day of No- 
vember, 1858, during the regular October Term of Houston 
Superior Court, the honorable Henry G. Lamar, Judge of 
said Court, then and there presiding—the cause of Adolphus 
D. Kendrick and Myles L. Green, as executors of the last 
will and testament of James A, Everett, late of Houston 
county, deceased, against Henry H. Whitfield, as adminis- 
trator of Elizabeth Whitfield, deceased, the same being a 
bill to-enjoin a common law action, and to quiet complain- 
ant’s possession to the property therein specified—came on 
to be tried, was called in its order on the appeal docket, both 
parties announced ready, a jury was empannelled, and the 
parties were at issue before a special jury. By consent, the 
common law action and the bill were tried together. Com- 
plainants, after the reading of the bill and answers, submit- 
ted in evidence, (having laid a good foundation therefor,) a 
bill of sale from Joseph Mims, Sheriff of Houston county, 
dated 6th day of March, 1828, to James A. Everett, for thirty- 
two negroes, a copy of which bill of sale is as follows: 

Geore1a, Houston County—Know all men by these pres- 
ents, that Joseph Mims, Esquire, Sheriff of Houston county, 
for and in consideration of the sum of six thousand seven 
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hundred and ninetv-one dollars, to him in hand paid at and 
before the sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, hath bargained and sold, 
and by these presents, and by virtue of the powers in him 
vested as Sheriff aforesaid, and of an execution issuing out 
of the Superior Court of the county of Putnam, bearing date, 
the fourth day of October, eighteen hundred and twenty- 
five, which the executors and executrix of Stephen W. 
Harris, deceased, plaintiff, and George B. Whitfield, defend- 
ant; and several other 7. fas. vs. said Whitfield, I, Joseph 
Mims, Sheriff, as aforesaid, doth bargain and sel! unto James 
A. Everett, of the county of Crawford, and State aforesaid, 
thirty-two negroes, namely; Dick, a man; Ralph, a man; 
Bob, a man; Dempsey,a man; Simon, a man; Isaac,a boy; 
Sharper, a boy; Patrick, a boy ; Mose,a boy; Orange, a boy; 
Emily, woman, and child Taby, agirl; Fillis, a girl; Minny, 
a girl; Sarah,a girl; Alsy,a girl; Hanner,a girl; Lydia, a girl ; 
Violet, a girl ; Lynda,a girl; Ginney,a girl; Biner, a girl; Hes- 
ter, a girl; Letty, a girl; Patty, a girl; Feeby, a girl; Jude, 
a girl, which I, Joseph Mims, Sheriff, did this day expose at 
public outcry, under the execution aforesaid, and the said 
James A. Everett being the highest and best bidder, was 
knocked off to him at the price or sum of six thousand seven 
hundred and ninety-one dollars. ‘To have and holdthe ne- 
groes aforesaid, unto the said James A. Everett. his heirs and 
assigns forever, as they were heid by the said George B. 
Whitfield. . 

In witness whereof, the said Joseph Mims, Sheriff afore- 
said, hath hereunto set his hand and seal, this 6th day of 
May, 1828. (Signed) JOSEPH MIMS, Sheriff, LL. S.] 
In presence of 

Smuon BATEMAN, 
Epw’p We cu, C. S.C. H.C. 

Grorera, Houston County—Clerk’s office, Superior Court. 
Recorded in book I., page 592, this April 25th, 1854. 

WM. H. MILLER, Clerh. 
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Complainants then read in evidence, an execution of 
which the following is a copy: 

Georer1a, Putnam County—To all and singular the Sher- 
iffs of said State, greeting: 

We command you, that of the goods and chattels, lands 
and tenements of George B. Whitfield, you cause to bemade 
the sum of six hundred and fourteen dollars and eleven 
cents, principal, and the further sum of one hundred and 
thirty-nine dollars and seventy cents interest, up to the 25th 
day of March, 1827, and the further sum of thirteen dollars 
twelve and a half cents, for cost, with interest, and the prin- 
cipal sum from the 25th day of March, 1827, which Daniel 
Parish, William S, Miller, Henry Parish, Joseph Kernochan, 
and Ephraim Holbrook, late trading under the name and 
style of Parish, Miller & Co., lately in our Superior Court of 
said county, recovered against him for their principal, inter- 
est and cost: And that you have said several sums of mo- 
ney before the Judge of said Court, on the third Monday in 
September next, to render to the said Parish, Miller & Co., 
the principal, interest and cost aforesaid; and have you then 

nd there this writ. 

Witness, the honorable Owen H. Kenan, Judge of said 


Court, this 7th day of April, 1827. 
(Signed,) WILEY WILSON,, Clerk. 


Entries on the said fi. fa. 


Levied the within on four hundred and five acres of land, 
more or less, whereon defendant now lives, 3d December, 
1827. H. W. RALEY, Sheriff: 


The above levy sold 1st day of January, 1828, for ninety- 
oue dollars, and the money paid to af. fa. of older date than 
the within 7. fa,, this lst January, 1828. 

H, W. RALEY, Sherif: 

Levied the within f. fa. on thirty-two negroes, March 10, 
1828. JOSEPH MIMS, Sheriff: 

The above levy sold on the first Tuesday, in this instance 














136 SUPREME COURT OF GEORGIA. 


Ex’ors of Everett vs. Adm’rs of Whitiield. 




















for $6,791, and the whole of the money paid to older fi. fas. 
14th May, 1828. JOSEPH MIMS, Sheriff. 
Levied the within fi. fas. on 2,323 acres of land, lying on 
Flint river, 10th June, 1828, 
JOSEPH MIMS, Sherif: 
The above levy sold for eleven dollars, the money paid for 
cost. JOSEPH MIMS, Sheriff: 


Complainants then read in evidence the exemplification 
and exhibits from Putnam Superior Court, and from the exe- 
cution docket of Putnam Superior Court, all of which are 
attached to the bill as a part of the pleadings, and which 
plaintiffs in error pray leave to refer to as part of the evi- 
dence to be considered as embodied herein. 

Complainants also read in evidence, a copy of the last will 
and testament of James A. Everett, also exhibited to the bill 
as part of the pleading, and which they also pray leave to 
refer to as though embodied herein. 

It having been omitted in the proper place, complainants, 
before reading in evidence the bill of sale from Joseph Mims, 
Sheriff, to James A. Everett, showed diligence and exhaust- 
ed all the resources in their power, to produce the original jf. 
fa. of the executors and executrix of Stephen W. Harris vs. 
George B. Whitfield, and after said proof of diligence, the 
Court allowed said bill of sale, and the exemplification and 
records of Putnam, attached to the bill to be read in evi- 
dence. 

Complainants then read in evidence the depositions of 
John Hiley, taken by commission, who testified he knew the 
parties, and knew George B. Whitfield. First acquaintance 
with him was sometime during the year 1828, At first, it 
was casual, afterwards intimate. He lived a little over a 
mile from me. That he knows nothing about the negroes 
having been in the custody of the Sheriff of Houston coun- 
ty. Ido not know that I know the names of any of the 
negroes at issue between the parties, but one of the negroes 
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that belonged to George B. Whitfield was named Ralph, pro- 
nounced commouly Rafe, another name was Dick. I do not 
now remember any other names, though I might remember 
others by long study. The negroes remained in Whitfield’s 
possession until after the crop of 1828 was gathered. Mr. 
James A. Everett then sent his wagon after them and took 
them away peaceably and quietly. I was present-at the 
time. I went to do blacksmith work for myself I saw Mrs. 
Whitfield there, but did not see Mr. Whitfield. So far as I 
know, Mr. James A. Everett exercised and claimed contro} 
of the negroes ever afterwards, As well as I recollect, George 
B. Whitfield lived in the neighborhood about four years af- 
ter he parted with the possession of the negroes, He moved 
at first, I believe, to Henry county. The names of the ne- 
groes, and the circumstances under which they left, I have 
already stated as well as I can in answer to the fourth inter- 
rogatory. Has already stated these things in answer to the 
fourth direct interrogatory. Mr. Whitfield never expressed 
his feeling, or had any conversation with me about the trans- 
action. Knows nothing about what part of the crop of 1828, 
Everett was to have. Mr. Whitfield was an intemperate 
man. I do not think any drunken man is capable of trans- 
acting his business when in a state of intoxication, Mr. 
Whitfield was a man, when sober, who knows how to attend 
to business. I know nothing about the sale. If Mr. Whit- 
field ever complained, he never did to me. Know nothing 
more that will benefit defendant. 

Complainants then read in evidence the depositions of 
William West, who testifies as follows: 

He knows the parties, and has heard Everett and Whit- 
field talk about trading, and the trade was about negroes. 
Witness does not recollect al! that was said, but heard George 
B. Whitfield urge. Everett to take up executions that were 
against him from Putnam county. 

The above conversation was at Everett’s house. 

As near as witness recollects, Whitfield wanted Everett to _ 
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take up the executions and take a mortgage on his negroes. 
Witness says they were Whitfield’s negroes. Witness did 
not hear anything about a sale of negroes between Everett 
and Whitfield. He did hear Whitfield urge Everett to take 
up said executions and take control of them; he heard noth- 
ing about selling property. What induced Whitfield to urge 
Everett to take up the executions, was that the Sheriff was 
after Whitfield’s negroes or property, and he could not get 
the money to take up said executions—that was his reason 
for wanting Everett to take up said executions, Whitfield 
did propose to give Everett a mortgage on the negroes, but 
witness does not know whether he did, or did not. Witness 
did oversee for Everett in 1825, 1826, 1827, and six months 
of the year 1828. Witness had Mingo and Bob, that was 
of the Whitfield negroes. It was in the latter part of 1827 
and 1828, he overseed there, a part of the time in the lower 
14th, and a part of the time at the place where Everett lived. 
Everett bonght Mingo and Bob at Sheriff’s sale, does not re- 
collect what month they were sold. Whitfield remained in 
the neighborhood after the sale—never heard of his setting 
up any claim to said negroes. Whitfield did get corn from 
Everett in 1826; he got 600 bushels, at $1 25 per bushel ; 
does not know on what account it was got. Everett and 
Whitfield lived about four miles apart, does not know when 
Whitfield left the neighborhood, cannot say where he lived 
when the negroes were sold by the Sheriff. 

Witness was born in North Carolina, in the year 1796. If 
you will subtract 1796 from 1856 you have my age. He 
lived in the lower 14th district Houston county, Ga. He isa 
farmer by occupation, has lived in this county about thirty- 
one years—he did oversee for Everett in the years 1825—-6-7, 
and part of the year 1828; he gave me $200 a year. Wit- 
ness lived on the Hog-crawl place a part of the time, and at 
the home place the balance of the time. At the Hog-crawl 
place he worked from five to ten hands, names are Peter, 
Ned, Hannah, Lucy, Chaney and Peter; then there was Bob 
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and Mingo, of the Whitfield stock, then there was Sandy; 
Larry and Pompey, and Peggy, then there was none of the 
Whitfield stock but Bob and Mingo. Witness did not sleep 
and eat in the same house with Everett, he only acted as 
overseer for Everett. Mr. Green did transact business for 
Everett, has heard a conversation between Everett and Whit- 
field, but nothing about the sale of negroes, do not recollect 
the time, the place was at Everett’s house. There was no 
one present but Everett, Whitfield and myself; it was in the 
day time—does not recollect all that was said. Witness was 
at Mr. Everett’s on business and found Whitfield there. 
Witness never heard Mrs. Elizabeth Whitfield’s name men- 
tioned. I heard them talk about a mortgage, but never heard 
that Everett had a mortgage on any negroes. Witness says 
he never heard Everett say anything about buying in the 
negroes for Whitfield—does not know where they went to— 
does not know anything about Green’s going to Whitfield’s 
and taking away the negroes in the absence of Whitfield, 
does not know anything about Whitfield’s being displeased 
and threatening to kill Everett. Witness never saw Whit- 
field intoxicated, does not know anything about Everett’s 
getting Wm. Whitfield to live with him in Fort Valley. All 
told that witness knows. 

Complainants then read in evidence, the depositions of 
Jefferson J. Westberry, taken by defendant, who testified, he 
knew the parties,and he did manage the plantation of James 
A. Everett in his lifetime for nine years. I knew negroes on 
his, Everett’s plantation, called by him and others, the Whit- 
field negroes, the names of many of them, as well as their 
ages, I have forgotten; but I give the following names of 
such as I can remember. Lidd, Senior, Dick, Bob, Demp- 
sey, Ailsey, Mingo, Sarah, Emily, Violett, Jude, Plym,‘Philis, 
Biner, Tabby, Patty, and a child of Sarah, and Lett and 
Charity, children of Mingo; there were others, children of 
these negroes, but the names of them I disremember. Lidd, 
the younger, Stephen, Orange or Mack and Mose. I do not 
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remember any of their ages positively, I cannot give the 
value of the negroes or their hire, having been unacquainted 
with them for several years past. I do not know how Ever- 
ett got possession of said negroes, I do not know anything 
more that will benefit the defendant. I have not said what 
any one said about any negroes. I overseed or managed for 
James A, Everett,except what he (Everett) himself said. 1 
suppose, from Mr, Everett’s calling certain negroes the Whit- 
field negroes, that those negroes had once belonged to Whitfield. 
Iam unable to state fully, any conversation that passed be- 
tween me and Everett, but I remember hearing Everett say 
he bought said negroes at Sherifi’s sale, and that they were 
sold as the property of Whitfield. I overseed for James A. 
Everett at one time, seven years, commencing in December, 
1832, and leaving there on or about the Ist of January, 1840. 
I was then absent from his plantation for two years, when I 
came back and overseed for lhiim for one year and ten months. 
I did not know G. B. Whitfield, and consequently, know 
nothing of his ever having lived East of Flint river, or of 
his being rational or irrational, I know nothing more that 
will benefit Everett’s executors. Here complainants rested. 


Defendant then read in evidence, his letters of adminis- 
tration on the estate of Elizabeth Whitfield, in the usual 
form, from the Ordinary of Putnam county, dated — 

1853. 

Howell Cobb introduced as a witness for defendant, testi- 
fied: Col. Howell Cobb was present at the sale of the ne- 
groes, 6th May, 1828. His attention was called to the sale 
because the manner of the sale was unusual, and the ne- 
groes were not put up in the usnal way, but all in a 
lump. Everett was the purchaser. There were a good ma- 
ny negroes, but how many, | do not know. Ue cannot say 
that those now in controversy were among them. 

As to the objects of the sale aud its unusual manner, he 
derived his information from Whitfield, of whom he inquir- 
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ed, because Whitfield had been his friend—although Everett 
was present on the ground—he could not say that he heard 
the explanation given by Whitfield. (The Court ruled that 
the sayings of Whitfield could not be given without it was 
proven that Everett heard them.) Where the negroes went 
after the sale, he did not notice. Don’t know when Whit- 
field left the county, but he remained there several years af- 
ter the sale. The negroes were sold ina lump. Does not 
know whether that (the lump) included the whole of the ne- 
groes, but knows that the lot was unusually large. It is not 
usual to put up negroes in families at Sheriff’s sales—wheth- 
er the negroes put up were one family, he does not know, 
but he thinks not. 

Defendant then read in evidence the depositions of Joel 
Branham, James Nicholson and William B. Carter, all of 
whom testify they were acquainted with plaintiff, but not 
with defendant. James Nicholson answers, he knew Eliza- 
beth Whitfield in her lifetime, that he knew her in Eatonton, 
this place, that she was then living witb her son, George B. 
Whitfield, and that she died at his house, in this place, about 
the year 1825 or 1826, according to the best of his recollec- 
tion. Joel Branham says he knew Mrs, Whitfield, that she 
lived and died as stated by James Nicholson, only his recol- 
lection is, she died in 1825, 

Wm. B. Carter says he is not able, from his knowledge of 
the facts. 

James Nicholson and Joel Branham answer, Mrs, Whit- 
field came to Georgia, and to this place, (Eatonton,) about the 
year 1825, and it was understood she came from S. Carolina. 
Joel Branham says she brought a considerable gang of negroes 
with her. Whether they were hers or not, he does not know. 
Does not remember how many, and does-not know whether 
she died in possession of the said slaves or not. James 
Nicholson does not know anything of the facts jointly an- 
swered by Joel Branham and James Nicholson. William 
B. Carter knows nothing ‘that will enable him to answer the 


, 
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third direct interrogatory. Joel Branham and James Nich- 
olson say, George B. Whitfield did have a large estate at the 
time, and before his mother came to live with him, how 
many slaves, deponents do not remember—there was a con- 
siderable number. Wm. B. Carter knows nothing of the 
facts enquired of in this interrogatory. ‘The witnesses all 
answer, Wm. B. Carter is Ordinary of said county. Wm. B. 
Carter answers, upon examination of the records in his office, 
he finds that administration has never been granted upon 
Elizabeth Whitfield’s estate, except to Henry H. Whitfield. 

Joel Branham and James Nicholson answer that Eliza- 
beth Whitfield came to Putnam county about the year 1825. 
That her son, George B. Whitfield, came first. That she did 
live with her son, George. That George was living here 
when she came out, and that he did not, as well as the wit- 
nesses recollect, come with her. That George B. did come 
out to this place, about the year 1823 or 1824. Don’t re- 
member that he remained one year and then went back af- 
ter his mother and property. Witness Branham only knows 
that she brought negroes with her. Nicholson knows noth- 
ing. Carter knows nothing of the facts enquired about in 
this interrogatory. Branham and Nicholson know not 
whether there were any other children, except George B. 
Whitfield. Carter knows nothing. They all answer, the 
tax books are not in their custody and that they cannot an- 
swer the question inthis interrogatory. They have all an- 
swered all that they know. 

The defendant then read in evidence, the depositions of 
Edward Varner, who testified: He knew Elizabeth Whit- 
field in the county of Putnam. I learned from Elizabeth 
Whitfield and her family that she came from South Caroli- 
na, or near the line of North Carolina. Mrs. Elizabeth 
Whitfield died in Putnam county. I donot remember what 
time she died, but it was many years ago. She lived ona 
plantation in Putnam county, and had about twenty negroes, 
more or less, which were with her at the time of her death. 
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I only remember one of the negroes’ names, and a negro by 
the name of Sharper, an old man. I knew George B. Whit- 
field in the county of Putnam. He had about him, near 
fifty negroes. I do not know what he was worth. George 
B. Whitfield, according to my understanding, was the only 
child of Elizabeth Whitfield at the time of her death. I do 
not know that George B. Whitfield was distributee of 
Elizabeth Whitfield, but suppose he was. I do not remem- 
ber whether or not, she lived in the house with George B. 
Whitfield, but think she did not live in the same house. I 
do not know that George B. Whitfield did control the ne- 
groes on the plantation. I only know it by her having them 
in possession, when she moved into Putnam county. IPf she 
had any tiile but possession, I do not remember. I never 
saw any paper title. I never saw any paper title that I have 
any recollection of. Ido not know that George B. Whitfield 
was the only heir or not, but suppose he was entitled to the 
property of his mother. In regard to the property’s being 
sold, I know nothing more than report, and that was, the 
property was sold. George Whitfield died, I think, in Hous- 
ton county. Have stated all I know about the property. 

Answers of Sarah Whitfield, taken by commission. She 
answers: I know Miles L. Green and Henry H. Whitfield, 
but I do not know Adolphus D. Kendrick. 

I knew Elizabeth Whitfield in her lifetime. I first be- 
came acquainted with her in 1820, in the State of South 
Carolina, and was well and intimately acquainted with her © 
from that time until her death, which took place in the year 
1825, in Eatonton, Putnam county, Georgia. 

The said Elizabeth Whitfield did own and possess in her 
own right, in the State of South Carolina, land and negroes. 
I cannot state how much land she owned, but she owned 
and possessed sixteen negroes. 

The said Elizabeth Whitfield did bring to Georgia with 
her, in the year 1824, the said sixteen negroes, and one more 
which was born on the road while she was moving to Geor- 
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gia, named Mose. The names of the sixteen negroes were, 
as well as I can remember, Hannah, Lid or Lidia, Binah, 
Stephen, Orange, Ailsy, V-olet or Vilett, Jude, Plymouth, 
Juny, Unity, Ann, Taby, Jansey, Dempsey and Daniel. She 
did die in possession cf all these slaves, seventeen in num- 
ber, including the said Mose. I am the widow of George 
B. Whitfield, and we were married the 5th of October, 1820, 
and we did live together till his death, and he died the 1st 
day of April, 1839. We went to the State of South Caroli- 
na in October, 1820, and remained there until February or 
March, 1823, when we removed to this State. My husband 
always said he moved to Georgia to gratify me, as my pa- 
rents and relations were all in Georgia, and I preferred liv- 
ing near them. He was a widower when I married him, 

The said George B. Whitfield did have a large property 
when we married, and his father, William Whitfield, wasa 
man of a large estate when he died. She does not know 
anything of Elizabeth Whitfield taking into her possession 
all the estate of her husband, as his administratrix on his 
death. He died in Marlborough District, South Carolina, some 
two or three years before I went to South Carolina, which 
was in 1820. He left only one kin, the said George B, Whit- 
field, who was my husband. The said George B. Whitfield 
left living at his death, nine children, to-wit: William S. 
Whitfield, born 18th April, 1814; Emily E. Whitfield, born 
Nov. 8th, 1815; George B. Whitfield, born 12th July, 1822, 
who died withoutissue. Henry H. Whitfield, born the 11th 
April, 1826; Dervitt C. Whitfield, born 22d February, 1528; 
Elizabeth Whitfield, born 19th July, 1820; Josephine Whit- 
field, born 19th November, 1832; John F. Whitfield, born 
16th, 1836, and Flora Victoria Whitfield, born 5th of Janua- 
ry, 1839, who also died without issue. 

The said Elizabeth Whitfield and her slaves did not re- 
move with the said Geo. B. Whitfield to Georgia, at the same 
time, but they removed to Georgia, at about a year afterwards. 
When we left she did not know she would move to Georgia 
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at all. She had not then become willing to move. None 
of the slaves of the said Elizabeth, came with me and my 
husband to Georgia, but they came about a year afterwards 
as before stated. Their names, as before stated, are as fol- 
lows, to-wit: Hannah, Lidia, Binah, Stephen, Orange, Ailsy, 
Violet, Judy, Plymouth, Juny, Unity, Ann, Jansy, Taby, 
Dempsey and Daniel, also Moses, born on the way. 

My husband did settle and live in Putnam county, Geor- 
gia, when he came from South Carolina, and he lived there 
about four years and he moved from Putnam to Houston 
county. 

My husband, the said Geo. B. Whitfield, moved to Hous. 
ton County in 1826, and he did, after the death of the said 
Elizabeth Whitfield, take her slaves to Houston county.— 
Her slaves that he carried to Houston county, were seven- 
teen in number, and were the sare that she brought with 
her from South Carolina. He carried to Houston, of his 
own slaves, thirty or forty, I do not remember the precise 
number, and of the estate of Elizabeth, seventeen, as I have 
just stated. After his removal to Houston county, the habits 
of the said Geo. B. Whitfield were dissipated in their char- 
acter. They were intemperate, and his mind was at times 
much impaired by dissipation,so much so as to often render 
him unfit for business, and he was most of his time in that 
condition, under the influence of spirits, and unfit to transact 
business. 

The negroes, after the sale, came back to the house and 
possession of the said George B. Whitfield, and remained 
there about a year, when, in the absence ofthe said George 
B. Whitfield, the said negroes were taken off by a man by 
the name of Green, so well as I recollect, who was acting as 
the agent of Everett, and carried to Everett’s house and pos- 
session. 

I saw the said negroes in the possession of the said Ev- 
erett several times in his life time, and once since his death 
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I saw them in the possession of his estate. I did visit the 
plantation of Everett since his death, in company with de- 
fendant to see said slaves, and ascertain how many were 
there. When we first arrived, the overseer was not at home, 
and when we had gone round and seen nearly all the slaves, 
and got a list of their names and ages, of the younger ones, 
he came home and ordered us off, and when he learned from 
his daughter, I suppose, that we had a list of the names of 
the younger negroes, he said unless we give it up our 
horses were taken up and we should not go till he could 
get an officer and have us arrested, and abused my son and 
Mr. Blalock very much. I at last gave up the list of the 
names and ages of the younger negroes to him, and we then 
got our horses, paid our bill for supper, &c., and left late in 
the night, after receiving this very unkind treatment and 
abuse from the overseer, as I have stated. The overseer’s 
name that was at Everett’s plantation was Richard Clervis, 
as I afterwards learned. It was about a year, after the said 
George B. Whitfield meved from South Carolina to Georgia, 
with his negroes and property, before the said Elizabeth 
Whitfield removed with her slaves to Georgia. 

I do not remember anything more at this time, that will 
be in favor of the defendant, unless it be the fact that I know 
the said seventeen negroes, which I have before mentioned 
and described, were the property of the estate of the said 
Elizabeth Whitfield, and did not belong to the said George 
B. Whitfield. I knew the negro boy Mose or Moses, belong- 
ing to Elizabeth Whitfield. He was born on the road when 
the said Elizabeth was moving to Georgia from South Caro- 
lina in 1824, as well as I remember, 


Answer to Cross Interrogatories. 


I am the mother of Henry H. Whitfield, and the widow 
and relict of George B. Whitfield deceased. I have no inter- 
est in the event of this suit, that Iam aware of, and never 
had any; and if I did have, before giving my ‘testimony, I 
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have relinquished all that I might have had, and shall not be 
gainer or loser by its result. 

I live in the city of Griffin, at my own house, and with my 
daughter. Geo. B. Whitfield died on the first day of April, 
1839, in Hayneville, Lowndes County, Alabama. He lived 
in Houston County, I think, about seven years after May, 
1828. He moved from Houston County, first to Henry 
County, Georgia, and from there to Lowndes County, Ala- 
bama. I did go inthe company of Henry H. Whitfield and 
Richard Blalock, in the spring of 1854, to the plantation of 
James A, Everett’s estate on Hog-crawl Creek, in Houston 
County, but I did not impose myself on Mrs. Clervis, the 
overseer’s wife, in the absence of her husband, for we did 
not know he was absent until we had stopped. We asked 
to stay all night, and his wife gave us permission to do so, 
This is all the imposition that was used. We did, after get- 
ting supper, and before Mr. Clervis came home, go out to 
the negro houses in company with his daughter, his wife 
saying she was too unwell to go, but I did not point out the 
old negroes to Mr. Blalock, that I knew in South Carolina, 
for he knew the old negroes as well as I did. And the old 
negroes, at my request, did point out their children so that 
they might be identified by Mr. Blalock, and he has not tes- 
tified from negro news, that I am aware of,in this case. And 
Mr. Clervis, when he came home and learned that we were 
trying to find out about the negroes, did order us all off, and 
took from me, not from my son, a memorandum that he had 
made. This was in the spring of 1854, and I have answer- 
ed fully all these things. 
£ -He was wild, but in South CarolinaI do not think he was 
much dissipated or of very irregular habits. He was in- 
clined, I think, to drink and bet on horse races. I do not 
know that he gambled. I have answered truly and fully so 
far as 1 know. 

George B. Whitfield became so intemperate as to affect his 
mind, when under the influence of spirits, in 1824 or 1825, 
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and he was from that period generally under the influence 
of spirits, and drank very hard up to the time of his death. 
His nearest neighbors that I suppose knew his situation, 
were John Highley, Daniel Pitts, John Matthews, William 
Cole, Nicholas Taylor and Daniel Whatly or Watly. I be- 
lieve when he was sober his mind was good enough to at- 
tend to his business as long as he lived in Houston or any 
where else, but he was not while in Houston, sober very 
long at a time. He moved from Houston first to Henry 
County, Georgia, and then to Alabama. 

George B. Whitfield, was the only child and heir at law, 
living, of Elizabeth Whitfield at her death. I do know that 
at the death of Elizabeth Whitfield, she left any other child 
than George B. Whitfield. She died in the year 1825. The 
ages of old George B, Whitfield’s children, are as follows: 
William S. Whitfield, born 18th April, 1814, Emily E. Whit- 
field, now Emily E. Veasey, born November 8, 1815, George 
V. Whitfield, born July 12, 1822, Chas. J. A. Whitfield, born 
Aug. 1, 1824, Henry H. Whitfield, born 11th April, 1826, De- 
Witt C. Whitfield, born 22d Feb, 1828, Elizabeth Whitfield 
now Elizabeth Spear, born 19th July, 1830, Josephine L 
Whitfield, now Josephine L. Williams, born Nov. 8, 1832, 
John F. Whitfield, born March 16, 1836, and Flora Victoria 
Whitfield, born Jan. 5, 1839. Of these children, William is 
dead, leaving issue,Charles J. A. died before his father, leav- 
ing no issue, George V. is dead, leaving no issue, Flora Vic- 
toria is dead without issue. Henry H. was born the 11th 
day of April, 1826. I have given all their names, ages and 
sexes, and the time of George B. Whitfield’s death was the 
first day of April, 1839, the place Haynesville, Lowndes 
County, Alabama. 

I do not know who the Sheriff delivered the negroes to at 
the Sheriff sale in 1828. They came back home the same 
day of the sale, to George B. Whitfield. I do not know that 
Whitfield held the possession of said negroes, after said sale, 
upon hire, but to the best of my knowledge the fact was oth- 
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erwise, that he held by contract and agreement with Ev- 
erett. 

I have not stated anything in answer to the 19th direct in- 
terrogatory but what I know of my own knowledge, and I 
have not stated anything that was hearsay in answer to said 
interrogatory, except the overseer’s name. 

There is no person present when I am testifying and an- 
swering these interrogatories as well as the direct ones, but 
the Commissioners. 

Defendant then read in evidence the deposition of Rich- 
ard Blalock, taken by commission, who testified he knew 
Elizabeth Whitfield in her lifetime, and knew the other par- 
ties. I knew Elizabeth Whitfield, in Marlborough District, 
South Carolina, about twenty years before she left there, 
which was in 1823 or 1824. After she moved from there I 
never saw her again. I knew some negro slaves which she 
had when she lived in Marlborough, S. C., and which she 
carried away with her when she moved to Georgia. There 
was Stephen a boy, then two or three years old; Orange, a 
boy then over two years old; Plymouth, a boy then about 
on or two years old; Ailsey a woman then about forty years 
old; Jude, a girl, then some five or six years old; Jenny a 
girl, then 8 or 9 years old; Violet, age not remembered, (she 
has since died on James A. Everett’s plantation in Houston 
County, Ga.); Hannah, a woman, then some 35 or 40 years 
old, she also died at Everett’s; Dempsey, a boy, he is also 
dead; Binah, a girl, then some four or five years old, she is 
also dead. These are all I remember, at this time, of the ne- 
groes which Elizabeth Whitfield had while she lived in S. C. 
and when she leftthere. I have seen all of the negroes named 
above in the possession of Jas, A. Everett, in his lifetime, and 
of the defendants as executors since his death, except those 
which died before Everett, at least, I have seen them on Ev- 
erett’s plantation. I have seen some of the children of some 
of the above named negroes, also on the plautation of the 
said Everett, viz: George, a boy, about 18 years old; Tom, 











150 SUPREME COURT OF GEORGIA. 





Ex’ors of Everett vs. Adm’rs of Whitfield. 








a boy about 17 years old; Mary, a girl, about 10 years 
old; Betsy, a girl, about 4 years old, children of Jin- 
ney; Mose, about 30 years old, the son of Hannah. I 
do not remember the names of any other children. These 
children named, are also on the plantation of Everett’s es- 
tate. The present value of the above named negroes, I be- 
lieve to be as follows; Stephen is worth $1,000; Orange is 
worth $800 ; Plymouth, $900; Ailsey, worth nothing ; Judge, 
worth $700; Jinney, is worth $800; Binah, was worth 
about the time she died, $200; George, worth $1,000; 
Mary, is worth $500; Betsey, is worth $300; Mose, is 
worth $1,000. I donot know anything about the situa- 
tion and ownership of the property at the death of Mrs. 
Elizabeth Whitfield—know nothing now that will benefit 
the plaintiff (at law.) 

Mrs. Elizabeth Whitfield, has been dead about twenty- 
nine years—(date of answers is 18th March, 1854.) I un- 
derstood she died in Eatonton, Georgia. She lived in Put- 
nam county, as I understood. Elizabeth Whitfield, was the 
mother of Geo. B. Whitfield. When I knew her, she lived 
to herself, two or three years after the death of her husband, 
and then again about a year before she came to Georgia, Af- 
ter she came to Georgia, I heard she lived with her son, Geo. 
B. lcan say positively that I saw the negroes named above, 
in my answer to the 8rd direct interrogatory, and which I 
suppose are the subject of this suit, in the sole and exclusive 
possession of Mrs, Elizabeth Whitfield, about a year before 
she left South Carolina. It was in Marlborough District, 
South Carolina, about the year 1823, or 1824; she ti.en 
lived in Marlborough, S. C. She lived by herself on her 
plantation. Their names, ages and sexes, are as follows, to 
the best of my recollection. Stephen, a boy, about two or 
three years old; Orange, a boy, about two years old; Ply- 
mouth, a boy, 1 or 2 years old; Ailsey, a woman about 40 
years old; Jude, a girl, age not remembered; Jinney, a girl, 
about 5 or 6 years old; Violet, then about 8 or 9 years old; 
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Hannah, a woman, 35 or 40 years old; Binah, a girl, some 
4 or 5 years old; I cannot state the month Elizabeth Whit- 
field died, but understood it was in 1825, at Eatonton, she 
died. I donot know that James A. Everett, bought at Sher- 
iff’s sale in 1826, 1827, 1828, or 1829, any negroes sold as 
the property of Geo. B. Whitfield, as I was not in this State 
during those years. I have heard, however, that he did buy - 
some negroes but the number not recollected. I do not 
know whether George B. Whitfield, was in possession of said 
negroes before said sale or not. I do not know whether the 
negroes I have mentioned are some of the same or not. Ev- 
ereit has had the older set in possession, since I came to Geor- 
giain 1831, and his possession has been peaceable and quiet, 
so far asI know. As to his possession before then, I don’t 
know. He remained in possession till he died in 1847. I 
think Kendrick & Green, hold possession, as executors of 
James A. Everett. I do noi know, from length of time, frail- 
ty of memory, age and infirmity, I am unable to testify as to 
the identification of the negroes. I have seen the principal 
part of the negroes occasionally, almost every week for the 
last four or five years, as [ have been going to mill, and as 
they have passed my house going to work, &. My age is 
about sixty-eight years. Can’t say whether the Whitfields, 
Henry and William S., knew years ago that J. A. Everett, 
bought and paid for said negroes as George B. Whitfield’s 
property. George was son of Elizabeth, and Wm. S. and 
Henry, sons of George. I do not know whether George B. 
Whitfield, in his lifetime had possession, and exercised con- 
trol over said negroes at any time, except that two or three 
years before he came to Georgia, he and his, moved, lived, 
and there all worked together, but do not know that Eli- 
zabeth Whitfield lived to herself one year in S, C., her son 
George having moved to Georgia before she did, bringing his 
negroes, and leaving hers with her. How they lived after 
they came to Georgia, I do not know. I do not know any- 
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*.. thing more that will benefit defendants (at law, and com- 





plainants in equity.) 

Defendant then read in evidence, the depositions of John 
C. Ashburn, who testified that he knows the parties, and did 
oversee the plantation and negroes for James A, Everett, in 
the year 1847, until December in 1852; the said Everett died 
- as nearly as witness can remember on the 22nd of June, 
1848; Witness says he knew on said plantation, in the pos- 
session of said Everett whilst in life, and in the possession 
and under the control and management of his executors 
after his death, certain negroes that were called the Whit- 
field negroes, that the said Everett got from Whitfield ; that 
he knew in the possesssion of said Everett whilst in life, and 
on his plantation in the possession of his executors after the 
death of said Everett, the following negro slaves, that were 
known and designated on the plantation of said Everett, and 
his estate, from January, 1847, to December, 1852, as the 
Whitfield negroes, which were of the following ages and val- 
ue, respectively, to-wit; Binah, 40 years old, worth $500; 
Ailsey, 70 years old, worth nothing; Violet, 40 years old, 
died in 1851, previously to her last illness, worth $600; 
Jude, 35 years old, worth $650; Plymouth, 30 years old, 
worth $1,100; Jake, 30 years old, worth $900; Hannah, 
50, worth $100; Lydia, 65 years old, worth nothing, 
rather an expense; children of Binah, Floyd, 14 years 
old, worth $900; Cato, 12 years old, $850; Daniel, 6 
years old, worth $300; Violett’s children, Harry, 18 years 
old, worth $1000; Rose, died at about 16 years old, previ- 
ous to her last illness, healthy, considered worth $700; Lou- 
isa, 14 years old, worth $800; Sarah, 12 years old, worth 
$700 or 750; Lewis, 15 years old, worth $950; Bias, 10 
years old, worth $500; Milly, 8 years old, worth $300, and 
a boy, child of Violett, name not remembered, 6 years old, 
worth $250. Children of Jude; Martha, 17 years old, worth 
$750; Mima, 15 years old, worth $750; Eliza, 13 years old, 
worth $700; and Jim 10 years old, worth $500. He knew Es- 
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ther and her two children, Cynthia and J.izzie; Esther, 50 years 

old, worth $100; her daughter Cynthia, 25 years old, worth 

$800, and he thinks has several children; Lizzie, 2@ or 23 

years old, worth $1,000. Hedoes not know of his own knowl- 

edge, except from what he has heard Turner Everett say, 

that George B. Whitfield ever had in his possession any of 
the negroes named in the direct interrogatories. All he 

knows about the matters above testified to, is what he has 
heard Turner Everett, who was the agent and executor of 
James A, Everett, and others, to say in relationto the subject 
matter of inquiry, and it is therefore a matter of hearsay. It 
is usual and common when men buy land or negroes from 

A. or B., to call the land and negroes A, or B. land or ne- 

groes. He never knew any of the negroes named in the in- 

terrogatories in chief, to be in the possession of any person, 
other than the said James A. Everett, and his overseers in 

his lifetime, and in the possession of his executors and the 

overseers for the estate since the death of the said James A. 

Everett. He does not know how long the said James A- 
Everett had possession of said negroes previous to his death. 

The executors of said Everett, have had the possession of 
said negroes, so far as witness knows or believes, ever since 
the death of the said James A. Everett—does not know, but 
thinks that Everett and his executors have had the posses- 
sion of said negroes some 15 or 25 years. He knows noth- 
ing more. 

Defendant then read in evidence the depositions of Abner 
Burnam, one of the jurors—who testified from the prices 
fixed upon the negroes by the other witnesses. 

Binah was worth annually, on an average, $55 from 1828 
Violett, $65; Ailsey, 00; Jude, $75; Plymouth, $150; Han- 
nah, $40; Lydia, 00; Mose, from 15 years of age, $125; 
Stephen, from 15 years of age, $125; Orange, $115; Jinney, 
$100; George, $100; Tom, $100; Mary, $40; Betsey, 00; 
Floyd, $100; Cato, $75; Dunn, 00; Harry, $100; Rose, $50; 
Louisa; $40; Sarah, $40; Lewis, $100; Bias, $50; Milly, 
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00; Boy Anderson, 09; Martha, 60 or 70, $65; Mima, 
$75; Eliza, $40; Jim, $50. 

Mr. Burnam also testified, he considered young negroes 
able to earn their vituals and clothes before 14 or 15 years 
old, but not more, and that it is worth two hundred and six- 
ty dollars a head to raise young negroes till they would earn 
their support; that he had known some of the names of the 
negroes in controversy, and worked with them on the road 
as far back as 1829 or 1830; they were then in James A, 
Everett’s possession. Here defendant closed. 

Complainant then read in rebuttal, so much of David 
Emanuel’s testimony as showed the following: “that a ne- 
gro man by the name of Mose, was owned and claimed by 
George B. Whitfield in South Carolina.” 

Complainant then introduced Mr. Thompson, 
who testified that Harry, Lewis, Louisa, Rose, Bias, Sarah 
and Milly, are Violett’s children; that Martha, Mima, Eliz- 
abeth and Jim, are Jude’s children; that Floyd, Cato and 
Daniel, are Binah’s children; that Daniel died before wit- 
ness went there; that Rose and Charity are also dead. 

Here the case rested, and after argument had, his honor 
Judge Lamar, presiding, charged the Jury as follows: 

“The Counsel] on both sides have in writing agreed to sub- 
mit to the Jury, both the common law and equity cases to- 
gether, for your adjudication. I give you the law applica- 
bie to the issue to be, that twenty years is an equitable bar, 
provided no legal disabilities exist so as to prevent a party 
from asserting his rights, but according to the statute of limi- 
tations at law, time does not run until administration is 
granted on an intestate’s estate. But the rule which con- 
trols the question, in equity, is different as to the running of 
time, and therefore of its commencement, If, then, George 
B. Whitfield, died in 1839, and Everett acquired this proper- 
ty in 1828, no equitable bar existed against him, George B. 
Whitfield, during his life, as twenty years had not elapsed 
from the possession of the property by Everett, before Whit- 
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field’s death. And if Menry H. Whitfield the administrator: 
and his brothers and sisters, were minors at the time of the 
death of George B. Whitfield, then this equitable bar ceased 
to run against them during their respective minorities, and 
such of them as were not of the age of twenty-one, until 
they arrived at that age. Being under a legal disability to 
assert their rights, equity would not bar them. If, however» 
from the time of the removal of this disability a sufficient 
time had elapsed which added to the period of time which 
had run against their ancestor, Geo. B, Whitfield, before his 
death, would make the period of 20 years, then an equitable 
bar would exist, and would furnish grounds for relief, provi- 
ded, that you should believe from the evidence that no fraud 
existed on the part of Everett, and that his purchase was 
bona fide. The Court goes even farther than the counsel 
for the complainants insist on, as their remedial rights if they 
solely rely on an equitable bar, and charge you that if Mrs, 
Whitfield died, leaving her estate as stated, and that if Geoe 
B. Whitfield, her sole heir, took possession of it as such, that 
he had an equitable right in it, although the legal title might 
at the same time exist in the estate of his mother, or in such 
person as might take out administration on the same—that 
Everett at any time during his life, could have enjoined Geo, 
B. Whitfield, either in his own right, or as administrator on 
his mother’s estate, from attempting to recover said slaves, 
provided that George B, Whitfield knew of the sale, consent- 
ed to it, and the appropriation of the money to his own use, 
and acquiesced in it, because it would be unjust and inequi- 
table for him to have received the benefits of the sale there- 
by made, and then under color of his administration to re- 
cover the property back, and the Court further holds his heirs, 
or distributees, would be subject to the same rule, provided 
you should believe that there was no fraud committed by 
Everett in the sale or acquisition of the negroes. 

But if from the evidence, you should believe the sale made 
by the Sheriff to Everett, was fraudulent and not “bona fide,” 
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and that Everett participated in that fraud, then neither he 
during his life, or his executors after his death, can have re- 
lief in equity, but is remitted lack to their legal rights, what- 
ever they may be, for it ‘s » »)»xim,that he who comes into 
a Court of conscience, or tliis sacred temple invoking equity, 
must come in with clean hands and untainted with fraud, 
Equity says to the fraudulent, as the tree falls so it must lie 
—as you make your bed, so you must lie down init. The 
Court intimates no opinion as to whether fraud has or has 
not been proven in the case, for this is the peculiar province 
of the jury—looking to all the facts proven or given 
in evidence by both parties. Fraud must be proven 
and not presumed, but it may be proven from circum- 
stances, upon the effects of which you are the exclusive 
judges. The defendant’s counsel asks me to instruct you, 
that when vendor or defendant in execution, after a judicial 
sale remain in possession of the property sold, it is evidence 
of fraud. I charge you that it is a badge of fraud. But this 
possession may be explained, as it only affords a presump- 
tion of fraud. If you find for the executors of Everett, you 
will decree, that the common law action be perpetually en- 
joined. If you find for the administrator of Elizabeth Whit- 
field, you will decree that the executor of Everett pay the 
value of the negroes, from the time which you believe, from 
the evidence, to have been converted by Everett, belonging 
to the estate of Elizabeth Whitfield, and the hire from the 
time of the conversion of the property by Everett. The ne- 
groes, which were in life at the time of the demand, will be 
included in your estimate of their value, althongh they may 
have died since, but not those which died prior thereto. 

To which charges the complainants then excepted, and 
now here except and assign the same as error. 

The jury retired and returned a decretal verdict for the de- 
fendant in the Bill, and plaintiff at law for the sum of thirty- 
seven thousand three hundred and twenty-six dollars. 

Counsel for complainants having duly and regularly filed 
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in the Clerk’s office a brief of evidence agreed on by counsel 
on both sides moved the Court, on Saturday morning, the sixth 
day of November, 1858, during the sitting of said Court, hav- — 
ing served the defendant’s Solicitor with the grounds of the 
motion for a new trial on the following grounds: 

1st. Because defendant could not recovery, in this bill, nor 
was he entitled to a decree on complainants’ bill, which was 
merely defensive, and to entitle defendant to a recovery, a . 
cross bill was necessary, and the Court erred, when com- 
plainant’s counsel urged this objection on the trials, in ruling 
otherwise. 

2d. Because the Court erred in charging the jury, “that 
twenty years is an equitable bar, provided no legal disabil- 
ities exist so as to prevent a party from asserting his rights, 
but according to the statute of limitations at law, time does 
not run till administration is granted on the intestate’s es- 
tate, but the rule which controls the question in equity is 
different, as to running of time, and the time of its com- 
mencement. If then George B, Whitfield died in 1839, and 
Everett acquired this property in 1828, no equitable bar ex- 
isted against George B. Whitfield during his life, and if Hen- 
ry H. Whitfield, the administrator, and his brothers and sis- 
ters were minors at the time of the death of the said George 
B. Whitfield, then his equitable bar ceased to run against 
them during their respective minorities, or such of them as 
were not of the age of twenty-one years, until they arrived at 
that age, being under a legal disability to assert their rights 
equity would not bar them. 

3d. The Court erred in further charging the jury, “If, how- 
ever, from the time of the removal of the disability, a suffi. 
cient time had elapsed, which added to the period of time 
which had run against their ancestor, George B. Whitfield 
before his death, would make the period of twenty years 
then an equitable bar would exist and would furnish grounds 
for relief, provided you should believe no fraud existed on 
the part of Everett, and that his purchase was bona fide,’ 
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there beirg no evidence of fraud, and the said charge bejng 
otherwise erroneous. 

4th. The Court also, erred in that part of its charge, mod- 
ifying the equitable bar of George B. Whitfield and his heirs, 
to twenty years. Also, qualifying so as to say, “provided 
there was no fraud on the part of Everett,’ there being no 
fraud proven. 

5th. The Court also erred in charging that, “If from the 
evidence, the sale to Everett made by the Sheriff, was fraud- 
ulent and not dona fide, and that Everett participated in the 
fraud, then, neither he, during his life time, nor his execu- 
tors after his death, can have relief in equity, but is remitted 
back to their legal rights whatever they may be, for it is a 
maxim that he whoever comes into equity, must come with 
clean hands, and untainted with fraud.” 

6th. The Court erred in submitting the question of fraud 
to the jury in this case. 

7th. Because the jury found contrary to law and that por- 
tion of the charges of the Court most favorable to complain- 
ants. 

8th. Because the jury found contrary to the evidence, the 
weight of evidence and against evidence. 

9th. Because the jury found contrary to the justice and 
equity of the case. 

10th. Because the jury found contrary to and without evi- 
dence. 

And after argument had on said motion for new trial, the 
Court overruled the motion on each and every ground taken 
therein, to which rulings of the Court, overruling the motion 
for new trial, complainants except and assign the same as 
error, as well also, as the various other rulings of the Court, 
and as the facts aforesaid do not appear of record—now come 
the plaintiffs,in error, by their counsel James J. Scarborough © 
and George R. Hunter, on this day of in the 
year of our Lord eighteen hundred and fifty-eight, and with- 
in thirty days from the adjournment of the said Court, and 
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tender this their bill of exceptions, and pray that the same | 
may be certified according to the statute in such case made 
and provided. 


Jas, J’ Scarsoroven; Geo. R. Hunter; Por & Grirr, for 
plaintiffs in error. 


S. T. Barry; and E. A, Nisset, contra. 


By the Court.—Bennine, J. delivering the opinion. 


The first questions are on the charge of the Court. 

A part of the charge of the Court, was to this effect—that, 
the period of the adverse possession of negroes, necessary to 
bar the equitable title to them, of next of kin, is twenty years; 
but that, if, before the lapse of the twenty years, the title 
comes to persons who are minors, the time during which, 
they remain minors, is not counted; and that, consequently, 
the period in that case, is more than twenty years, viz: is 
the term from the accrual of the title, to its coming to the 
minors, plus the subsequent term during which, they remain 
ininors; plus such a term afterwards, as shall be sufficient, 
when added to the first term, to make twenty years. The 
latter portion of this charge, was excepted to—but we think, 
that it was not erroneous. 

Equity in general, follows the law in respect to the statute 
of limitations; and the law says, that the “statute of limita- 
tions, when it has commenced running, shall not so operate 
as to defeat the interest acquired by idiots, lunatics, or in- 
fants, after its commencement, but the operation of said sta- 
tute shall cease until the disability or disabilities of such 
persons are removed, or from the time of the arrival of such 
infant to the age of twenty-one years.” Stat. of 1817, Pr. 
Dig. 578. We see nothing in this case to take the case out 
of the general rule. 

The exception to the former part of this charge; viz, to the 
part stating twenty years as the period of the “ equitable bar.’ 
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That is, as the period that would have to elapse, before an 
administration would be presumed, was hardly insisted on. 
Indeed, the bill itself says, that there never was any admin- 
istration, until that by Henry H. Whitfield, consequently one 
could not be presumed. And even if this were not so, we 
incline to think that the charge would still be right. 

Another part of the charge, was, in substance, that if Geo. 
B. Whitfield was the sole heir of Mrs, E, Whitfield, his moth- 
er, he had an equitable right to take possession of the ne- 
groes of her estate; and if they were sold under 7. fas. 
against him, and sold with his consent, and bought by Ever- 
ett, the title to them acquired by Everett, would be good 
against, not only Geo, B. Whitfield and his heirs, but also 
against an administrator of his mother—provided, there was 
“no fraud committed by Everett, in the sale or acquisition 
of the negroes.” Exception was taken to the proviso in this 
part of the charge; and the ground assumed for the excep- 
tion, was, that there was nothing in the evidence to authorize 
the Court, to insert such a proviso, The question therefore, 
is, whether that ground was true—whether there was any 
thing in the evidence, tending to show fraud, as the means 
by which, Everett acquired the negroes,—fraud on George 
B. Whitfield ? 

We may assume that fraud was the means by which, 
Everett acquired the negroes, if the manner by which he 
acquired them, was some such manner as the following, 
namely—He and Whitfield agreed, that the negroes of Whit- 
field, thirty-two in number, should be sold in “a lump,” under 
the 7. fas. against Whitfield, although the negroes were worth 
much more than the amount due on the fi. fas.; that he, 
Everett, should bid them in, satisfy the f. fas., and, to secure 
himself, receive an absolute bill of sale for the negroes, from 
the Sheriff, and, at a certain time afterwards, take possession 
of the negroes and keep such possession until his advance 
was repaid to him, by the labor of the negroes or otherwise, 
Accordingly, the thirty-two negroes were so sold in a lump. 
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Everett bid them in; satisfied the fi. fas. ; received an ab- 
solute bill of sale for them from the Sheriff; and, at the end 
of the year, took possession of them, The labor of the ne- 
groes was of sufficient value to repay Everett’s advance, by 
the end of a certain number of years afterwards, say ten or 
twelve. When this time arrived, Everett, instead of deliver- 
ing back the negroes to Whitfield, set up an absolute claim 
to them, and commenced holding them, adversely to Whit- 
field. I say, that if the way by which, Everett acquired 
the negroes, was some such way as this, we may assume, 
that he acquired them by fraud. His refusal or failure to 
carry out the bargain, by a redelivery of the negroes, would 
be evidence sufficient to authorize the inference of an origin- 
al fraudulent intent in him. 

Now if there was any thing in the evidence, going to show, 
that this was the kind of way in which, Everett acquired 
the negroes in question—they being a part of the thirty-two— 
then, it is not true, as the exception assumes it to be, that 
there is nothing in the evidence, to warrant this charge as 
to fraud. 

Was there, then, any thing in the evidence, going to show, 
that this hypothetical way was the real way by which Ever- 
ett acquired the negroes? We think that there was, 

First, it is in the evidence, that the whole thirty-two ne- 
groes were sold “in a lump,” under afi. fa. against Whit- 
field; that they were bought by Everett, at $6,791, not half 
their value; that Whitfield was present at the sale; that the 
negroes, after the sale, returned into Whitfield’s possession, 
and remained in his possession until the end of the year; 
and that at the end of the year, possession of them was ta- 
ken by Everett, who kept it until his death in 1847, or 1848, 
and, that possession of them has continued, ever since his 
death in his executors; and, that Whitfield died in 1839, 
worn out by drink—a habit which was on him at and be- 
fore the sale to Everett. 
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Now from these facts alone, we are authorized, we are re- 
quired, to presume, that there existed, between Everett and 
Whitfield, an arrangement of some sort by which, they and 
the Sheriff were acting. Had it been merely the law by 
which, all parties were acting, the course of events would 
have been quite different. The Sheriff would not have 
dared to put up to sale, the thirty-two negroes “ in a lump”— 
and if he had done so, Whitfield would, probably, have pro- 
tested against it; nor would he have delivered the negroes 
back to Whitfield; nor would Everett have acquiesced in 
his doing so, if he had attempted it, but he would have de- 
livered them to Everett, the purchaser, and he in all proba- 
bility would have carried them to his own home, immedi- 
ately, and mot have waited until the end of the year, before 
he did so. These facts, then, of themselves, require us to 
presume, that there existed some arrangement between Ever- 
ett and Whitfield by which, Everett obtained the negroes. 
I may go further,—they require us to presume, that that ar- 
rangement was one by which, Everett was to acquire no 
more than a partial interest in the negroes—an interest in- 
clusive of the right to have possession of the negroes and to 
receive the proceeds of their labor, in satisfaction of, or as 
security for, the money advanced by him, for Whitfield. And 
to presume the arrangement to have been such a one as this, 
is to presume it to have been identical, in substance, with 
the arrangement assumed in hypothesis. 

Everett failed to redeliver the negroes, at the time at which, 
the proceeds of their labor, amounted to a sufficient sum to 
pay off his advance; but still kept them as his own. Such — 
conduct in him, supposing the arrangement to have been as 
aferesaid, was sufficient to warrant the inference, that he was 
actuated, from the beginning, by a fraudulent purpose. 

Thus then, these facts being in the evidence, there was 
enough in it, as we think, to justify the charge about fraud. 

Secondly: But there is more in the evidence, West, who 
was Everett’s overseer, the year in which the Sheriff’s sale 
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took place, says, that Whitfield “wanted Everett to take up 
the executions, and take a mortgage on his negroes,” that 
Whitfield urged “ Everett to take up said executions, and 
take control of them.” “He heard nothing about selling 
property.” The witness is speaking of a conversation in 
his presence, between Whitfield and Everett. 

This goes to show, at least, what Whitfield’s wishes were, 
viz: that Everett should pay his debts, and take his negroes 
as security for reimbursement. And if these were his wishes, 
we may safely say, that Everett’s purchase of the negroes in 
“a lump,’ at half price or less, was not an absolute pur- 
chase; for an absolute purchase would not have answered 
Whitfield’s wishes, and he had it in his power, to prevent a 
purchase on any such terms—he had it in his power, to 
require the Sheriff to sell the negroes to the best advantage— 
and, therefore, to require him, not to sell them in “a lump.” 
We are, then, at liberty to infer, that Everett acceded to 
Whitfield’s wishes, 

Thirdly ; the answer to the biil, sets up an understanding 
between Everett and Whitfield, of which, we may say, in 
general terms, that it was an understanding by which, Ever- 
ett was to pay off the fi. fas. against Whitfield, and have the 
negroes as a security for his reimbursement. It is true, that 
the answer in this particular is put, on information and be- 
lief—but then the bill calls for an answer on information and 
belief, and the answer in this respect, merely responds to the 
call—for it is responsive to the allegations in the bill, as to 
the manner in which, Everett acquired the possession of the 
negroes, 

We think, then, that there was in the evidence, a number 
of things going to show, that the mode in which Everett ac- 
quired the negroes, was the hypothetical mode aforesaid, or 
some similar mode; and consequently, we think, that there 
was matter in the evidence, to warrant the charge of the 
Court as to fraud. 

Another part of the charge, and a consequence of the part 
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last noticed, was, that if Everett acquired the slaves by a 
frand on Whitfield, equity would not aid him or his repre- 
sentatives, to hold them, against Whitfield or his represen- 
tatives. This was the substance. This part was not, I be- 
lieve, questioned. Certainly, it ought not to be, as we think. 

Another part of the charge, was in these words. “The 
Court intimates no opinion as to whether fraud has or has 
not been proven in the case, for this is the peculiar province 
of the jury—looking to all the facts proven or given in evi- 
dence, by both parties. Fraud must be proven and not pre- 
sumed, but it may be proven from circumstances upon the 
effects of which, you are the exclusive judges.” This part 
was excepted to, as “submitting the question of fraud to the 
jury.” But as we understand the part, it merely submits the 
question of the weight of the “ circumstances,” to the jury. 
True, the word used, is “effects”? “Upon the effects of 
which” [circumstances] “ you are to be the exclusive judges.” 
This is no more than saying, weigh the circumstantial evi- 
dence—for to do thatis your exclusive province. 

Another part of the charge, was in these words. “The 
defendant’s counsel asks me to instruct you, that where a 
vendor or defendant in execution, after a judicial sale, re- 
mains in possession of the property sold, itis evidence of 
fraud. I charge you that it isa badge of fraud.” Exception 
was taken to this part of the charge, and the ground on which 
the exception was put, was, not that the proposition of the 
Court was not true, but that there was nothing in the case 
to authorize the Court to state the proposition to the jury; 
that there was not in the case, any matter out of which, 
could be made a question of defrauding creditors of Mrs. 
Whitfield, by what took place between Geo, B. Whitfield and 
Everett. 

But, in strictness, this ground is not true. It was in proof, 
that old Mrs. Whitfield’s estate was still in debt a small sum, 
$50, to one Blalock, who had been her overseer. Geo. B. 
Whitfield was her only heir, and it was a possible thing, that 
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he, by the arrangement with Everett, intended to defeat the 
collection of this debt. If he did so intend, that of itsel€ 
made the arrangement fraudulent as to Blalock; and Bla- 
lock had the right to insist on it, as a ground of setting aside 
the arrangement. True, there may have been other and suf- 
ficient grounds also open to him for setting aside that ar- 
rangement, buta man has the right to rely on all his grounds 
of attack or defence. And Henry H. Whitfield, the party 
suing, was the administrator of Mrs, Whitfield, and as such, 
he both represented Blalock, her creditor, and had the legat 
title to the negroes. Geo. H. Whitfield not having been able 
to pass more than the equitable title to them, to Everett 
Therefore, it was competent for Henry H. Whitfield, to as- 
sert this ground for Blalock. 

' So much for the question on the charge of the Court. 

The motion for a new trial repeated the exceptions to 
the charge, and added to them some others all of which lat- 
ter, may be reduced to this, that the verdict was contrary te 
the evidence in two particulars, one, that the evidence showed 
the action, barred by lapse of time—the other, that the evi- 
dence showed the verdict, much too large. 

As to the first of these two particulars. If it be true, that 
Everett acquired the negroes from Whitfield, under an ar- 
rangement by which, he was to pay off the fi. fas. against 
Whitfield, and take possession of the negroes, and hold themty 
as security for his reimbursement, until their accumulated 
labor or hire, should be equal to the.amount advanced by 
him, then, time, whether at law, or in equity, did not begin 
to run against Whitfield, until the accumulated hire and la- 
bor had become equal to the amount advanced by Everett, 
with interest, and, perhaps, not then, unless Everett then no- 
tified Whitfield, that he claimed the negroes as exclusively 
his own. When this time would come, would of course de- 
pend on two things, the amount of Everett’s advance, and the 
annual amount of the labor or hire of the negroes, The ev- 
idence shows, that Everett’s advance amounted to, at least 
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$6,791, for the Sheriff’s return says so, and also says, that 
this sum was applied, (to older fi. fas.) 

The advance may have amounted to more—to a sufficient 
sum to pay offall the f. fas. against Whitfield; and it must 
have done so, if the arrangement between the two men was 
the one above supposed, and if it was carried out faithfully, 
by Everett. It is at least certain from the evidence, that the 
sum advanced by Everett, was a large sum. We may as- 
sume, therefore, I think, that it would take some ten or twelve 
years, for the annual hire of the negroes to pay it off with 
the interest. Then we may say, that the advance was not 
paid off till say, 1839, or 1840. Thesuit in trover was com- 
menced on the 30th of September, 1853—that is, within less 
than twenty years, from the probable time at which, the hire. 
paid off the advance, and, therefore, within twenty years 
from the first moment at which, time could commence run- 
ning against Whitfield. The suit, then, was not barred by 
time, if there was such an arrangement, as the one supposed, 
between Everett and Whitfield. And wethink, as has been 
already disclosed, that there was considerable evidence, go- 
ing to show, that such an arrangement as that did exist be- 
tween them. 

Consequently, we cannot say, that we think it true, that 
the evidence showed the verdict, barred by lapse of time. 

Is it true, that the evidence showed the verdict, much too 
large? 

The verdict was large, but, on a careful examination of the 
evidence, we think, that it was not too large. If we take the 
value of the living negroes sued for, exclusive of the value 
of the dead ones, Violet, Rose, Binah and Hannah, and add 
to this value so taken the hire of the negroes, inclusive of 
the hire of the dead ones up to their death, and from the sum 
deduct the expense of raising the young negroes, we shall 
have about the amount of the verdict. And ought not Eve- 
rett’s executors to be satisfied with this way of coming at 
what should be the amount of the verdict? We think they 
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ought; for itis by no means clear, that they are not liable 
for the value of the dead negroes, 

It is true that in this mode of calculation, they get no cred- 
it for the amount advanced by Everett, for Whitfield. But 
then on the other hand, the suit is but for a part, and much 
the smaller part, of the negroes received by Everett; and, in 
the absence of proof from his side, it is fair to presume, that 
this larger part of the negroes, which he or his representa- 
tives still retain, is sufficient to balance that amount. 

Upon the whole then, we cannot say, that any of the ex- 
ceptions appear to us, to be sufficient. 


Judgment affirmed. 





Joun Henpnricx, plaintiff in error, vs. Rrcuarp Davis, Sheriff, 
for the use, &c., defendant in error. 


{1.] That part of the statute pointing out the duty ofthe Sheriff, in making sale 
of property executed by him, and declaring that he shall advertise the sale 
in three of the most public places of the county, is directory to the Sheriff 
only, and if he omit to do it, such omission does not vitiate the sale; but any 
person injured by this neglect of duty, has a remedy against him. 

{2.] A deed exhibited at a Sherifl’s sale, said to be a conveyance of the proper- 
ty sold, but which was not read, nor examined ‘by the person who bid off the 
property, is no evidence for him in an action for refusing to comply with the 
terms of the sale. 

[3.] If the error assigned be, that the Court refused to admit in evidence repre- 
sentations and statements made by the Sheriff, at his sale of property, the 
record must show what those representations and statements were, or this 
Court cannot pass upon them. 


[4.] To hold a person who refused to comply with the terms of Sheriff’s sale, 
liable for the difference between the price at which he bid off the property, 
and the price at which it was subsequently sold, the same property must 
have been resold, and resold as the property of the identical parties as whose 
property it had been bid off by him. 
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Assumpsit, from Randolph county. Tried before Judge 
Kippoo, at November Term, 1858. 


This was an action by Richard Davis, Sheriff, for the use 
of Lodwick Lard, against John Hendrick, to recover eight 
hundred and ten dollars, being the difference between a first 
sale of Lard’s property made by the Sheriff, and bid off by 
Hendrick, and a second sale thereof, Hendrick failing and 
refusing to comply with his purchase, and said property re- 
sold at his risk, 

Under a fi. fa., at the suit of E. H. Martin vs. Lodwick 
Lard and Masten D. Hendrick, makers, and Thomas L. 
Douglass and William T. Callier, endorsers, the Sheriff of 
Randolph county made a levy, and entered the same on the 
ji. fa., in the following words, to-wit: 

“ GroreraA, Ranpoteu County. 

Levied this fi. fa. on one-third interest of steam mills and 
fixtures, together with one-third interest of eleven hundred 
acres of land immediately attached, being the interest former- 
ly owned by Thomas L. Douglass; also + interest of 4 lot of 
land No. 118, and 4 interest of Jot of land lying east of the 
mills’ lands, cornering on the Hugh McKinnon lot of land; 
also } saw timber on 147, 4 saw timber on lot No, 112, 4 saw 
timber of lot of land 79, all in the 6th district, said county ; 
levied on as the property of defendants. Pointed out by M. 
D. Hendrick and L. E. Lard. Oct. 1st, 1856. 

(Signed) ; E. VARNER, D. Sh?ff”’ 


The Sheriff advertised his levy in the Columbus Times, 
and described the property as belonging to LZ. E. Lard and 
Masten D. Hendrick. 

The property was put up to the highest bidder, and bid off 
by John Hendrick, at the price of $1,810 Afterwards, he 
was tendered a deed by the Sheriff, in awhich the land was 
described as the property of Zard only; the purchaser re- 
fused to pay his bid, or to accept the deed; the property was 
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re-advertised to be resold at the purchaser’s risk, and was 
described in the advertisement, and sold as the property of 
Lodwick E. Lard. At the second sale, John McK. Gunn 
became the purchaser at $1,000. And this action is brought 
against John Hendrick, to recover the difference between the 
first and second sale. 

Upon thetestimony and charge of the Court, the jury found 
for the plaintiff $810 00, and the defendant tenders his bill 
of exceptions, assigning the following errors: 

1st. In the refusal by the Court to allow defendant to ask 
the Deputy Sheriff, if the sale was advertised at three of the 
most public places in the county. 

2d. In refusing to allow defendant to introduce in evidence 
the deed of Thomas L. Douglass, which was held up at the . 
time of the sale by the Sheriff, and which was announced to 
be a deed to the land then selling. 

3d. In refusing to allow defendant to prove the represen- 
tations and statements made by the Sheriff about the proper- 
ty, and what he was selling. 

4th. In not withdrawing, on motion by defendant’s coun- 
sel, from the jury, the levy on the execution, and in holding 
that said levy authorized the Sheriff to advertise and sell the 
one-third interest of each defendant separately, in and to said 
property. 

5th. In not allowing defendant to prove that said sale had 
not been advertised at three of the most public places in the 
county. 


Perkins; E. H. Beart, for plaintiff in error. 
Hoop & Rosinson, contra. 


By the Court——McDonatp J. delivering the opinion. 


The defendant in the Court below, who is the plaintiff in 
error here, was sued by the Sheriff, for the use of Lodwick 
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E. Lard, to recover the difference between the price at which 
the defendant had bid off certain property at Sheriff’s sale, 
he having refused to comply with the terms of sale when re- 
quired to do so, and the price at which the property was af- 
terwards sold. The suit was brought under the Act of 1831. 
Cobb, 513. 

[1.] On the trial, the plaintiff in the Court below intro- 
duced the Deputy Sheriff as a witness. The counsel for de- 
fendant proposed to ask him if the land had been advertised 
in three of the most publie places in the county. The ques- 
tion was objected to, and the objection sustained, and error is 
assigned on that decision. It is made the duty of the Sheriff 
to advertise the sales of property levied on by him, in three of 
the most public places inthe county. This is merely direc- 
tory to the Sheriff, and his failure to do it does not vitiate 
the sale. But ifthe omission of this duty should result in 
injury to any one, the injured person would no doubt have 
4n action against him to recover damages commensurate 
with the injury sustained. 

[2.] We do not see the relevancy of the deed of Douglass, 
offered in evidence, to the issue between the parties. Adeed 
was exhibited at the time of the sale, said to be a deed to the 
property that was selling. But that had nothing to do 
with the matter before the ‘Court. The defendant did not 
examine it, and he cannot claim to have been misled or pre- 
judiced in any way by its exhibition. He was content to 
purchase by the levy and advertisement. The Court very 
properly rejected the deed. 

[3.] In regard to the third assignment of error, I will re- 
mark that it no where appears in the record, what had been 
the representations and statements made by the Sheriff about 
the property, and what he was selling, and this Court has 
therefore no means of determining whether the Court erred 
inruling them out. Error is not to be presumed. 

The defendant’s counsel moved to withdraw from the jury, 
the levy upon the jf. fa. in favor of E. H. Martin vs. L. E. 
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Lard and M. D. Hendrick, makers, and Thomas Douglass 
and William T. Callier, endorsers, deciding that said levy on 
said fi. fa. authorized the Sheriff to make sale of the one- 
third interest of either of the said defendants separately, in 
and tothe property levied on. Erroris assigned on this de- 
cision. In determining this assignment of error, we refer to 
the principles upon which the plaintiff’s suit depends. The 
plaintiff in error had purchased, at the Sheriff’s sale, the in- 
terest of two of the defendants in the third part of the proper- 
ty sold. He bid it off at $1,810. He refused to comply with 
the terms. The property was advertised subsequently, and 
sold for $1,000, as the property of Lodwick E. Lard only. 
For Hendrick to be liable, the same property must have been 
resold, and resold as the property of the identical defendants 
as whose property it had been bid off by him. If it had been 
offered the second time as the property of both defendants, 
and especially if each owned a third, who can say that the 
property would not have sold for the amount of Hen- 
drick’s bid? The decision of the Court must be construed 
to mean, that notwithstanding the Sheriff offered for sale the 
interest of two defendants, and it was bid off by Hendrick, 
he, not having complied with the terms of sale, must be held 
liable for the difference between his bid and the price at 
which it was sold at the second sale as the property of one 
defendant only, inasmuch as the Sheriff was authorized by 
the levy to make sale of the one-third interest of either of the 
defendants separately, in the property levied on. The question 
in the case was not on the authority of the Sheriff to sell, but 
upon the liability of the defendant below to respond for the 
difference between his bid and the price of the second sale, 
when he had bid off the interest of two of the defendants, 
and the subsequent sale was of the interest of one only. The 
decision was wrong in reference to the facts of this case, and 
the law of the defendant’s liability. 

A matter appears in the record, but on which no point 
seems to have been made in the Court below, and there has 
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been no allusion to it here. The plaintiff in error, as reneated- 
ly already remarked, bid off the interest of two of the defend- 
ants in the property offered for sale; when the Sheriff demand- 
ed of him a compliance with the terms of sale, he tendered a 
a deed conveying the interest of one of them only. 

We reverse the judgment on the fourth assignment of er- 
ror appearing in the record, for the reasons stated. 


Judgment reversed. 





Wituram R. Hargrove, plaintiff in error, vs. Wess & ALLEN, 
defendants in error. 


[1.] A dilatory plea must be filed at the appearance Term of the cause. 


[2.] The guardian of a free person of color may ratify his contract, and a suit 
upon such contract by the guardian is sufficient evidence of such ratification. 


Complaint, from Miller county. Decision by Judge K1p- 
poo, at October Term, 1858. 


This was complaint by Webb & Allen, on an account, 
against William R. Hargrove. 

Upon the case being called for trial, on the appeal, defend- 
ant moved an amendment to his plea, to the effect that Allen 
G. Webb, one of the plaintiffs, was a free person of color, and 
not entitled to sue, nor to make contracts without the written 
permission of a guardian. Plaintiffs’ counsel objected to the 
amendment. The Court sustained the objection, and refused 
to allow the proposed amendment, and defendant excepted. 

The case was submitted to the jury, under the evidence 
and charge of the Court, who found for plaintiffs fifty-four 
dollars and fifty-six cents. 
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Defendant moved for a new trial on the grounds: 

lst. Because the Court erred in refusing to allow the 
amendment to the defendant’s plea. 

2d. Because the verdict was contrary to law and evidence, 
and the charge of the Court. 

The Court refused the motion for new trial, and defendant 
excepted. 


Law & Sms, for plaintiff in error. 
S. W. Parker, represented by Pov, contra. 


By the Court.—McDonatp, J. delivering the opinion. 


The defendant appeared and pleaded the general issue at 
the appearance Term of the cause. On the appeal, the de- 
fendant proposed to amend his plea, by filing a dilatory plea 
as to one of the plaintiffs, viz: his disability tosue; and toamend 
it further by pleading to the contract, that it was void, be- 
cause made by a free person of color, having one-eighth of 
African blood in his veins, who had not the written permis- 
sion of his guardian to make said contract. The Court re- 
fused to allow the amendment, and the defendant excepted. 

[1.] A dilatory plea must be filed at the first Term of the 
Court, and leave to file it on the appeal ought not to have 
been allowed; and if the party had filed it as a matter of right 
under the statute, the Court ought to have ordered it to be 
stricken out, on motion, as inadmissible. We pass no judg- 
ment on the question whether the plea could have been sus- 
tained, if it had been filed in time. 

[2.] In support of the second plea, that the contract was 
void, the plaintiff relies on the Act of 1833, which declares 
that it shall not be lawful for any person to give credit to any 
free person of color, but on a written order of a guardian. 
Cobb, 1005. This Act was forthe protection of free persons 
of color from the designs of men, by whose arts and persua- 
sions, they might be seduced into contracts of waste and ex- 
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travagance. It was intended to throw about them and their 
property, the guard ofthe better poised judgment of a discreet 
guardian. A free person of color, without property, would 
scarcely obtain credit on the written order of his guardian. 

This law, intended for the benefit of that class of persons 
must not be made an instrument or engine of mischief to 
them. It cannot be construed to mean, that, if they extend 
to white persons credit, and let their services or property go 
in that way, even without consultation with their guardian, 
the debts thus contracted are not collectible. The guardian 
may ratify the contract, and a suit upon it is always sufficient 
evidence of ratification. There is no principle in the case 
of Bryanvs. Walton, 14th Georgia, 196, which controverts 
what we now rule, 

There is abundant proof to sustain the verdict of the jury, 
if the witness is to be credited, which we presume the plain- 
tiff in error will not dispute. 


Judgment affirmed. 





Joun T. Howarp, plaintiff in error, vs. Benn & Foster, de- 
fendants in error. 


If the factor pays the draft of the planter, upon the faith of produce which he 
never receives, he is entitled to recover the amount in an action forso much 
cash paid for his use; andon the balance due on the account between the 
cash received and the cash advanced for the defendant, the plaintiffis enti- 
tled to interest. 


Complaint, from Randolph county. Tried before Judge 
Kippoo, at November Term, 1858. 
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This was an action, under the Jones Forms, by Behn & 
Foster against John T. Howard, on account. 
The following bill of particulars was filed with the decla- 
ration, Viz: 
MR, JOHN T. HOWARD, 
IN ACT. WITH BEHN & FOSTER. 
1854. 
A bill of bagging, rope, twine, set out by 
items, amounting to - - - $451 38 
1855. Jan. 15. Cash paid his draft to our own or- 
order, and endorsed by McBain & 
King, - - - - 2,607 37 
Com’s on advancing $1,952 06 at 21, 48 80 





3,107 55 
1854. CREDIT. 
Dec. 23. By sales rendered 40 B. Cotton, $1,090 49 
1855. 
Jan.30. « «“ 29 806 OS—1,896 57 
$1,210 93 


Plaintiff amended the declaration by adding the following 
copy draft to the bill of particulars, viz: 
“$2,607 37-100. Americus, Ga., 13 Nov., 1854. 
Sixty days after date pay to the order of myself, at the Ma- 
rine Bank of Ga., in Savannah, Twenty-Six Hundred and 
Seven 37-100 Dollars, value received, and charge the same 
to account of 
JOHN T. HOWARD. 
To Messrs. Bean & Foster, Savannah, Ga. 
Endorsed “ pay G. M. Taylor or order. 
JOHN T. HOWARD. 


* pay W. P. Hunter, Esq., Ass’t Cashier, or order, 
G. M. TAYLOR. 
And written across the face “ McBain & King,” “Accepted, 
Behn & Foster.” 
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To which declaration as amended defendant demurred on 


the grounds: 
Ist. That there is a misjoinder of causes of action, ac- 


count and draft. 
2d. That account is not the proper remedy or form of 


action. 

3d. That the amendment was improper unless accompa- 
nied by an allegation that the acceptors were accommoda- 
tion acceptors. 

4th. That no action in the form of complaint, under the 
Act of 1847, can be sustained by the acceptors against the 
drawers of a bill, and especially if the declaration contained 
no allegation that the acceptance was for accommodation, or 
supra protest. 

The Court overruled the demurrer, and defendant excepted. 

Plaintiff then submitted his proof. Defendant introduced 
no testimony. 

Ist. The Court charged the jury, that if defendant shipped 
his cotton to plaintiffs and drew on them—the proceeds of 
the cotton to go to the payment of the draft—then the plain- 
tiff, in the absence of instructions, had the right to sell ihe 
cotton at any time, provided the sale was dona fide, and the 
defendant would be bound by the sale. 

2d. The Court further charged, that the usual custom of 
the country is for the planter to ship his cotton to a commis- 
sion merchant and draw on him; and in such cases the accept- 
ors are mere accommodation acceptors, and if the jury be- 
lieve such to be the fact here, then the plaintiffs are mere ac- 
commodation acceptors, and as such, entitled to recover. 

3d. The Court further charged, that if the plaintiffs are 
entitled to recover, then they are entitled to interest from the 
time of the payment of the draft. 

To which charges defendant excepted. 

The jury found for the plaintiffs $1,210 93, with interest 


from the 15th January, 1855. 
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Whereupon, defendant tenders his bill of exceptions, and 
assigns as error: 

ist. The decision of the Court overruling the demurrer. 

2d. The decisions overruling all defendants’ objections to 
the depositions of Janes, Bemis, Prescott, Price, Long and 
Battersby. 

3d. The charge above given. 


Hoop & Rosrnson, for plaintiff in error. 
Dovetass & Doverass ; and Perkins, contra. 
By the Court—Lumrxin J. delivering the opinion. 


This is really an action for an account, in which is an item 
of $2,607 37, paid by the plaintiff for the defendant, on a 
draft. It is for the plaintiff to prove that he paid this money 
for the defendant, and that under the circumstances, he is 
entitled to recover it back. The amendment was uuneces- 
sary. The complaint was good without it. The amend- 
ment did not vitiate it. The complaint is not on the draft, It 
could not be, of course,at the instance of the acceptors against 
the drawers. It must be a monied action, and no other sort. 

If, then, the writ was good, the Court was right for admit- 
ting the proof under it. The objections to the testimony 
were founded on a misconception of the nature of the suit. 
Nor do we see any thing wrong as to the proof of the custom 
of merchants, in relation to certain matters, 

Interest was due on the cash balance, overpaid by the 
plaintiffs. The account, except as to the amount paid on 
the draft, was not disputed by the defendant, when present- 
ed. Whatever the cotton lacked of refunding the cash paid 
on the draft, should bear interest. 

The real trouble in this case is, the bona fides of the sale 
of defendant’s cotton; and that the Court submitted to the 
jury. 

Judgment affirmed. 


VOL, xxvII—12 
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Rozert Bowman, executor, plaintiff in error, vs. Jesse L. 
Lone, guardian, defendant in error. 


{1.] Ifthe guardian of a legatee, whose legacy is limited over in remainder, if 
he should die before he attains the age of twenty-one years, sues for the re- 
covery of the legacy, the defendant may amend his answer before the hear- 
ing, and allegethe embarrassed circumstances, and perhaps, insolvency of 
the guardian, and ask the Court that he may be required to enter into bond 
for the security of the remaindermen. 


2.) Ifa cross bill should be necessary, the Court of the county in which the 
original suit is pending, has jurisdiction of it. 


In Equity, from Bibb county. Decision by Judge Lamar, 
at December Term, 1858. 


See the facts of this case reported in 23d vol, Ga. R. p. 242. 


Upon this cause again coming up to be heard, defendant’s 
solicitors asked leave to amend his answer, by alleging that 
complainant was embarrassed in his circumstances, if not 
insolvent; and that the parties entitled, under the last will 
and testament of John Bowman, deceased, as contingent re- 
maindermen to the property bequeathed to William Henry 
Long, would be prejudiced, and their interests in said prop- 
erty seriously jeoparded, unless the said Jesse L. Long, the 
complainant, be required to give good and sufficient security 
for the forthcoming of said property, in the event of said 
William Henry Long dying before he attained the age of 
twenty-one years ; and praying the Court to decree that, up- 
on defendant’s turning over to said complainant said proper- 
ty, he should be required to enter into bonds, with good se- 
curity, in such sum as may be deemed suf cient by the 
Court, to said defendant, as the executor of the said John 
Bowman, deceased, for the security, forthcoming and deliv- 
ery of said property, in the event of said William Henry 
Long dying before he attains the age of twenty-one years ; 
which request to amend the Court refused, and defendant 
excepted. 
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Defendant’s solicitors then moved for a continuance of 
said cause, to afford them time and opportunity to file a cross 
bill against complainant, setting out therein the same mat- 
ters, and praying the same relief that they had proposed by 
way of amendment to theanswer. Whichmotion the Gourt 
refused, on the ground that Jesse L. Long, being a resident 
of the county of Troup, the Court did not have jurisdiction ; 
to which decision counsel for defendant excepted. 


Por & Grier, for plaintiff in error. 
BE. A. & J, A. Nisset, contra. 


By the Court—McDonatp, J. delivering the opinion. 


The ward of complainant is entitled to the property, &c., 
sued for in this bill, subject to a remainder to the lawful 
heirs of the testator, under whose will, and the codicil there- 
to, he claimed, provided he should die before he arrives at 
the age of twenty-one years. The amendment proposed to 
be made to the answer of the defendant in the Court below, 
was intended to protect the interest of those contingently en- 
titled in remainder. 

[1.] The complainant in the Court below is, no doubt, un- 
der bond with good security to take care of the interest of his 
ward, but that bond affords no protection to the contingent 
remaindermen. The case being before a Court of Equity, it 
is suggested to the Court, that the guardian who is seeking 
to recover the property, &c., as the absolute property of his 
ward, is in embarrassed circumstances, if not insolvent, and 
that the interests of the contingent remaindermen will be ex- 
posed to injury and seriously jeoparded, unless the said com- 
plainant be required to give good and sufficient security for 
the forthcoming of the property, provided the contingency - 
should happen, on the happening of which said interest was 
to accrue. No decree had been made when the defendant 
below moved to amend. We think that the Court ought to 
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have allowed the ameudment; and I am disposed to think 
that a proceeding for the same object, in the same Court, 
would be in time, as long as the fund or property was under 
the control of the Court. There can be no question of the 
right of a party to move in such a case. It was the old 
practice to require security, in all such cases, for the protec- 
tion of the interest of the remaindermen; but more recently, 
the tenant for life is disembarrassed of this burden, except 
in cases of danger to the interest in remainder. The Court 
will require security in all cases of questionable safety to the 
property or fund, for the remaindermen, in the hands to which 
it is about to be committed. Foley vs. Barrell, 1st Bro. C. 
R. 274; 1 Slo. Eq. sec. 604. This matter can be brought 
before the Court as well by the answer as by a cross bill. 
By the Act of 1857, (Pamp. 156,) any matter of defence 
which could have been theretofore available by a cross bill 
only, may now be brought to the consideration of the Court, 
and used asa defence, by way of answer. Ifa defendant 
may, by answer, go into such a defence, it is not too liberal 
a construction of the Act to hold, that he may, by answer, 
suggest a matter which cannot affect the complainant’s title 
to what he seeks, but which puts a condition on his posses- 
sion of it, which would be imposed by a more tedious pro- 
ceeding. 

[2.] Ifit had been necessary to file a cross bill in this case, 
we cannot see thatthere wasany want of jurisdiction of the 
matter in the Superior Court of Bibb county. The sole ob- 
ject was to bring before the Court, in which a cause was 
pending for the recovery of a legacy, by the guardian of a 
tenant for life, which legacy was limited over on a contin- 
gency, the embarrassed circumstances or probable insolvency 
of the said guardian, that the Court might require him, be- 
fore he took possession of the legacy, to euter into bond with 
security, to take care of the property for those having a con- 
tingent interest in remainder, If the original answer had 
disclosed the facts, there could be no question as to the juris- 
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diction, because it is the law of his own case, that if he be 
insolvent, he shall not receive the legacy until he shall find 
sureties that it shall be forthcoming, to answer the claim of 
the remaindermen, on the happening of the event on which 
they would be entitled. 


Judgment reversed. 





Fertrx McNarr, plaintiff in error, vs: Bareman & Tamron, 
defendants in error, 


An execution issued from the Circuit Court of the United States for the Districts 
of Georgia, the lien of which is not extinguished, can claim money in the 
State Courts. 


Certiorari, in Houston Superior Court. Decision by 
Judge Lamar, at chambers, July, 1858. 


The Sheriff of Houston county, under two mortgage fi. fas. 
issued at the suit of Felix McNair, against Alexander Lee, 
levied on and sold a negro man named George, mentioned 
and contained in the mortgages. He refused to pay over the 
proceeds of sale to the plaintiff in the mortgage fi. fas., under 
a notice from Mr. Pringle, that the proceeds were claimed 
by Bateman & Talton, assignees of an older execution issu- 
ed from the Circuit Court of the United States, for the South- 
ern district of Georgia. 

The case was heard upon a rule against the Sheriff at the 
instance of McNair, the plaintiff in the mortgage fi. fas. 

The execution upon which Bateman & Talton relied was 
an alias, issued from the Circuit Court of the United States, 
dated 14th November, 1857. The original or first fi. fa. 
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which had been lost, was dated 13th April, 1853, in favor of 
one David McDaniel, against Alexander Lee, and Henry 
Barton security, assigned to Bateman & Talton, 17th May, 
1853. 

The mortgages under which the ji. fus. issued were execu- 
ted by Lee to McNair, one dated 14th July, 1854, and ji. fa. 
dated 13th June, 1856. The other dated 22d July, 1857, and 
the f. fa. thereon dated same day. Both mortgages con- 
tained the negro George, who was levied upon by the Sher- 
iff under the mortgage 7. fas., and sold for $1,500. 

The Inferior Court held that the plaintiff in the mortgage 
ji. fas. was entitled to the proceeds of the sale of the negro, 
and ordered the rule to be made absolute against the Sheriff. 

To this ruling, counsel for Bateman & Talton excepted, 
and sued out a certiorari to the Superior Court. 


The presiding Judge of the Superior Court, after argu- 


ment, decided that the assignees of the execution issued from 
the Circuit Court of the United States, were entitled to the 
money, and reversed the judgment of the Inferior Court. 

Whereupon counsel for plaintiff in the mortgage fi. fas. ex- 
cepted. 


Kixven ; and Gires, for plaintiff in error. 


PRINGLE, contra. 
By the Court—McDonatcp J. delivering the opinion. 


It is insisted, that, because the property was first levied on 
under the execution issued on the foreclosure of the mort- 
gage, by the Sheriff or Coroner, it was not subject to levy 
under the execution issued from the Circuit Court of the © 
United States. That is conceded, but it does not follow, that 
under our State law, that execution loses its priority. The 
priority of these judgments must depend on our State law 
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and the construction given to it. By our law the priority of 
judgments must be determined by their dates, If they are 
of the same date, they are co-ordinate liens; if of different 
dates, they differ in degree and are not co-ordinate. In States 
where the lien of a judgment or execution, without reference 
to date, commences from the delivery of the writ of execu- 
tion to the Sheriff, judgments and executions are co-ordinate 
liens, if you can call them liens, and it is at the option of 
the party to give them effect or not as a lien. If the lien of 
a judgment, whether it be the judgment of a State or Federal 
Court, depends on the State laws, then all judgments, State 
or Federal, obtained in this State, bind the property of the 
defendant from their dates respectively. It is said that the 
judgment of a Federai Court loses its lien, if an execution 
be not issued and returned within a year, and that in this 
case, the execution was not returned within the year. The 
judgment, it is insisted, must be revived before it, or the exe- 
cution issued thereon, can have any effect. Such would have 
been the case, if no execution had been issued until after the 
year and the day. But thatis notthe case. The fieri facias 
was issued in time, but it was not executed. In such case, 
the judgment is not atall affected. It stands, and the plain- 
tiff may have another execution, on returning and filing the 
first fiert facias, without notice by scire facias or otherwise to 
defendant. The lien of the Circuit Court, judgment and 
execution, was good and subsisting, whether tested by the 
common law rule or our State law. Shall this Court regard 
that judgment, if of older date than the State judgments and 
mortgages, as entitled to the money, or shall it exclude it, on 
the ground, that itis the judgment of a Court of Federal 
jurisdiction, and cannot be recognized in the State Court. 
It is alien, and being the oldest judgment, it is the oldest 
lien on the property of the defendant. If the decision of the 
Supreme Court of the United States be correct, (unless there 
be something in the legislation of Congress or the State, or 
both, to prevent it,) it being a prior lien, it “gives a prior 
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claim, which is entitled to prior satisfaction out of the sub- 
ject it binds, unless the lien be intrinsically defective, or be 
displaced by some act of the party holding it, which shall 
postpone him in a Court of law or equity to a subsequent 
claimant. The single circumstance of not proceeding on it, 
until a subsequent lien has been attained and carried into 
execution, has never been considered such an act.” Ran- 
kin vs. Scott, 12 Wheat. 179. If the principle of this decis- 
ion be not controlled by subseqnent legislation, and the pro- 
ceeds of the sale of the property be not applied to it, the 
lien remains, and the property may be seized and sold under 
a subsequent lien. Purchasers at legal or judicial sales are 
exposed to unjustifiable losses by the enforcement of secret 
liens. To prevent this evil, the Act of 1810 was passed. 
Cobb 496. By that Act, judgments obtained in any of the 
Courts in this State, are entitled to claim money raised on the 
sale of the defendant’s property under judgments of younger 
date, provided the claim is made before the money is paid 
over to the plaintiffin the execution which raised it. This Act 
has been construed as imperatively requiring parties holding 
older judgments to interpose them to claim the proceeds of 
the sale of property, when sold under a junior judgment. 
It has always been held since that Act, in consequence of 
the right of older judgments to claim the proceeds of sale, 
that the purchaser takes a title to the property sold di- 
vested of the older judgment liens. But it must not be 
held that if an older judgment cannot or shall not be inter- 
posed to claim the money, it shall lose the lien, If a judg- 
ment of the Circuit Court cannot be allowed to claim mo- 
ney in a State Court under the Act, shall it lose its lien on 
the property, when it is only on the ground of the right to 
claim, that the lien of the judgment of a State Court is lost ? 

We think that we are but adhering to the proper construc- 
tion of the Act of the Legislature, and of its true policy, when 
we affirm the judgment of the Court below. The purchaser 
will get a title not subject to disturbance, and judgment credi- 
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tors, State and Federal, will be placed on an equal footing 
in regard to their liens. 


Judgment affirmed. 





James G. Brett, plaintiff in error, vs. Joun W. SELLERS 
and Luse M. Sarr, defendants in error. 


Where the equity of a bill is fully met and distinctly denied, proceedirgs at 
law will not be restrained, unless under special circumstances. 


In Equity, from Calhoun county. Decision by Judge 
ALLEN, at May Term, 1858. 


This was a bill by James G. Brett, against John W. Sellers 
and Luke M. Sapp, seeking to enjoin the collection of two 
promissory notes made by Brett and James Phillips, payable 
to said Sellers or bearer, and by sellers transferred to Sapp. 

The bill states that complainant Brett, and the said Phil- 
lips, purchased from Sellers, lot of land No. 158, in the third 
district of Calhoun county, and gave therefor their two pro- 
missory notes. One for one hundred dollars, dated 26th 
September, 1854, and due Ist January, 1855; the other for 
four hundred dollars, of same date, and due Ist January, 
1856, both payable to Sellers or bearer, and that they received 
from him a deed for said land with the usual covenants of 
warranty. That ejectment, to recover saic land froin the 
assignees of complainant and Phillips, was instituted and 
resulted in a verdict and judgment in favor of the plaintiffs 
in said action. The deed from the grantee to said Sellers, 
turned out on said trial to be a forgery. That Sellers has 
removed beyond the limits of the State, and is insolvent. 
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That said notes have come into the possession of Sapp, who 
has put the same in suit, and obtained judgment on one, and 
is pressing the other to trial; both against complainant alone. 
Phillips having removed from the State; and that Sapp is 
acting either as the agent of Sellers in the prosecution of 
the suits on said notes, or obtained the same from him, with 
a full knowledge of the fraud and forgery by which they had 
been obtained from complainant and said Phillips. The 
prayer of the bill is for an injunction to restrain the collec- 
tion of said notes, and to enjoin all further proceedings u yon 
the judgment obtained on the one note, and the suit pend- 
ing on the other. 

An injunction issued as prayed, and upon the coming in 
of the answer of the defendant Sapp, denying all the mate- 
rial charges and allegations of the bill, the Chancellor dis- 
solved the injunction as to him, and complainant excepted. 

After the filing of the answers, complainant amended his 
bill alleging that Sapp too was insolvent, and complainant 
objected to the motion to dissolve the injunction until said 
amendment was answered, which objection the Court over- 
ruled, and complainant excepted. 


R. H. Crarxe; and R. F. Jones, for plaintiff in error. 
I. E. Bower, contra. 
By the Court.—Lomrxin J. delivering the opinion. 


Was the Court right in dissolving the injunction ? 

We do not see that it could have done otherwise. Seller’s 
answer, if procured, could not prejudice Sapp, and Sapp 
swears that he is the dona fide holder and owner of the note. 


Judgment affirmed. 


Judge McDonatp, on account of illness, did not preside in this case. 














MACON, JANUARY TERM, 1859. 





Williams et al. vs. Cowart. 








Joun Dor, ex dem., Henry Wiitiams, and others, plain- 
tiffs in error, vs. Ricuarp Ros, cas. ejector, and James H. 
Cowart, tenant in possession, defendant in error. 


{1.] If the subscribing witnesses of a lost deed be dead, and the original be not 
subscribed by a Justice of the Peace or other officer whose attestation is suf- 
ficient to admit it to record, nor affidavit be made of its execution, inferior 

* evidence of its contents and execution may be adduced, and if a copy be es- 

tablished by the judgment of Court, evidence of that being made, the estab- 

lished copy ought to be admitted. 


{2.] Title to land cannot be passed but by writing. 


Ejectment, from Twiggs county. 
This was an action of ejectment by Doe, upon the several 
demises of Drury Williams and Henry Williams, against 
Roe, casual ejector, and James H. Cowart, tenant in posses- 
session, for the recovery of a fractional lot of land lying on 
the Ocmulgee River, in the county of Twiggs, No. 194, con- 
taining one hundred and ninety-six acres, known as the 
“Dawson” or “Lewis” fraction. 

The case came on to be tried upon the appeal, when plain- 
tiff offered in evidence a copy deed of gift for the land in 
dispute from Drury Williams to Henry Williams the lessor, 
Drury being his father. Said copy had been established by 
order of Court, in lieu of the lost original. 

The Court rejected the deeds thus offered, on the ground, 
that neither of the subscribing witnesses to said deed was a 
Justice of the Peace, or other officer authorized to attest 
deeds. Nor was there an affidavit by either of the subscri- 
bing witnesses, as to the execution of said deed. To which 
ruling’ plaintiff excepted. 

Plaintiff then offered and read in evidence a deed for this, 
among other lands, from John Chapman, Calvin Rutland, 
Mary Howell, Reddin Rutland and John D, Rutland, to de- 
fendant, dated 30th July, 1854. 
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Plaintiff then read in evidence the answers of Samuel 
Howell and Mary Howell, to interrogatories. 

Samuel Howell, answers: That he knows nothing of his 
own knowledge about the sale of fractional lots of land, 
Nos. 215 and 216,lying in Twiggs county, on the Ocmulgee 
river, but has heard the Rutlands conversing on the subject: 
and heard them say, that they had sold said lots, and has 
also heard defendant say that he purchased said lots of the 
Rutlands, and the wife of witness, to wit; Mary Howell, 

Cross-Examined—Answers: That he don’t know that the 
land ever belonged to him, witness, or his children. Don’t 
know that Drury Williams gave the land to him and his 
children, but there was a clause in said Drury’s will, giving 
all the land he owned in Georgia, to the children of Redding 
Rutland and his daughter Polly Rutland, that he has receiv- 
ed notice of the pendency of this suit, and has also been no- 
tified that Henry Williams was claiming the land, 

Nancy Howell, answers: That she knows that her chil- 
dren and son-in-law, John T. Chapman, sold a piece of land 
lying on the Ocmulgee river in Twiggs county, to James 
H. Cowart, but don’t know the numbers of said land—knows 
that the Jand was her father’s, Drury Williams, and was 
known as the Williams land—knows that it Wwas her father’s, 
because he always claimed it in his lifetime, and never knew 
his right to it questioned. 

Cross Int.—She always thought the land belonged to her 
and her children, under Drury Williams’ will—she has been 
notified of the pendency of this suit, and that Henry Wil- 
liams was claiming and suing for the land. 

Plaintiff then read in evidence, the answers of William 
Williams, who testified, that Drury Williams in 1837, made 
a division of his property among his children, in which di- 
vision he gave to my brother, Henry Williams, plaintiff, in 


addition to certain negroes, two lots of land; one known as 
the “ Rutland land,” aud the other as the *‘ Lewis and Daw- 
son fraction ; was not present at the division, neither did I 
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see any title pass between them, but father informed me that 
he gave Henry Williams the land above named. Henrys 
with the knowledge of our father and of my own knowledge, 
went into possession and cultivated the land in 1828; in 
1829, witness rented the lands to Reason D. Beale of Macon, 
as the property of Henry Williams, aud this too, came with- 
in the knowledge of our father, he making no claim to the 
rent, or pretending to exercise any ownership over the pre- 
mises; these lands are in Twiggs county, numbers not known, 
but they are known as the lands formerly belonging to our 
father, Drury Williams. The Rutland lot is an upland lot, 
and takes its name from the fact of Rutland having lived 
on it.’ (Here he gives the boundary of the lot.) 

‘The other lot is a fraction on the Ocmulgee,” (giving the 
boundary.) “This lot formerly belonged to Daniel Davis, 
who sold it to Dawson, and as well as remembered, sold at 
Sheriff sale as the property of Dawson, and purchased by 
our father, Drury Williams. Knows that his brother Henry 
was in possession of these lands in 1828, and heard his fa- 
ther say he had_given them to him,’ 

Plainiiff then read in evidence the answers of Washing- 
ton Durden, taken by commission, who testified: That he 
“knows a fractional lot of land in Twiggs county, lying in 
the river swamp, on the Ocmulgee river, formerly belonging 
to Drury Williams, who told witness that if he wanted to 
buy said lot of land, he must go to his son Henry Williams, 
that he had given said lot to him; knew it as the Williams 
fraction, but don’t recollect the number or district. Has 
heard James H. Cowart say, that he was in possession of 
said fraction ; don’t know how long Cowart has been in pos 
session, but thinks about three years. Proposed to buy the 
lower lot or fraction from Drury Williams, who told witness 
that he had given the two fractions to his son, Henry Wil- 
liams. Cowart told witness that he bought said land from 
Rutland’s heirs, and that it was willed to them by Drury 
Wiliams. Cowart acknowledged that the land he was in 
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possession of was the land Henry Williams claimed.” Here 
plaintiff closed. Defendant introduced no testimony. 

Plaintifi’s counsel requested the Court to charge the jury, 
that if they believed from the evidence, that plaintiff and 
defendant both claimed title from Drury Williams, then the 
admissions of Drury Williams that he had made a deed of 
gift, or had given the land in dispute to Henry Williams, 
and that he had gone into possession under said gift, then 
under the circumstances of this case, the defendant was 
bound by said admissions, which charge the Court refused 
to give, and plaintiff excepted. 


The Court directed the jury, that defendant was entitled 
to a verdict, who found accordingly, and plaintiff excepted, 
And therefore plaintiff tenders his bill of exceptions, assign- 
ing as error the foregoing decisions and rulings, 


Por & Grier, for plaintiff in error. 
Stusss & Hitz, contra. 
By the Court——McDonatp, J. delivering the opinion, 


The record in this case contains two assignments of error, 
one is on the judgment of the Court sustaining a demurrer 
to evidence, and the other on the refusal of the Court to give 
in charge to the jury a request submitted in writing by the 
counsel for plaintiff’ The plaintiff offered in evidence pro- 
ceedings had many years ago in Twiggs Superior Court, for 
the establishment of the copy of a lost deed to the premises 
in dispute, including the rule absolute or judgment of the 
Court establishing the copy, and also the copy deed as es- 
tablished. This evidence was demurred to, and the Court 
overruled the demurrer as to the proceedings in the Superior 
Court and judgment, but sustained it as to the copy deed, be- 
cause of the deficiency of proof of its execution, neither of 
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the attesting witnesses being a Justice of the Peace or other 
officer authorized to attest deeds, and there being no affida- 
vit of either of the subscribing witnesses proving its execn- 
tion. ; 

[1.] In this Court other grounds of objection are urged 
against the admissibility, in evidence, of the copy deed, than 
were presented in the Circuit Court. It is here insisted, first, 
that the proceedings for establishing the copy deed in Twiggs 
Superior Court, are void, there being no persons named in 
said proceedings as defendants, and that it does not appear 
that any person was served, or that any of the defendants re- 
sided in the county of Twiggs at the time. It appears that 
the heirs at law of Drury Williams were parties defendant, 
and that they were required by the Court to be served per- 
sonally with the rule nzsz, to establish said copy, and that 
they were served agreeably to said requirement. We think, 
therefore, that there were defendants to said proceeding, and 
that they were served. It does not appear that the Superior 
Court of Twiggs county had not jurisdiction of the case. 
The Superior Courts are Courts of general jurisdiction, and 
at the time of said proceedings, they were Courts of final re- 
sort, and the highest judicial tribunals known to the Consti- 
tution and laws. The Superior Court of Twiggs county 
gave this judgment. It stands there unreversed; and stands 
there as the judgment of a Court of competent jurisdiction. 
It, like all other judgments, may be impeached for fraud, 
and such irregularity as would avoid a judgment, but none 
such appears in the record before us. It is objected further, 
that Drury Williams, the feoffor, of Henry Williams, one of 
the lessors of the plaintiff, left a will and devised the land, 
and that the devisees of the land, and not the heirs at law 
of the said Drury Williams, should have been made parties 
defendant. This objectionis founded on the assumption, that 
the judgment of the Court establishing the copy deed is res 
inter alias acta, and cannot be admitted in evidence against 
the devisees or those claiming under them, It appears in 
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this record, that one of the heirs at law is also a devisee, 
and upon the assumed ground of objection, the judgment is 
good against that devisee. But under the term “ parties,” 
the law includes all who are directly interested in the subject 
matter, and hada right to make defence, or to control the 
proceedings and to appeal from the judgment. 1 Greenleaf, 
Sec. 523. A devisee of lands is an hxres/factus, and so made 
by the will of the testator. Bac. 2b. Heir and Ancestor, B. 
If there had been no actual or valid grant or donation of 
the land by the testator in his life time, the devisees were 
intersted in the subjéct matter, and on that ground might 
have defended the application to establish the deed—and 
might have appealed from a verdict adverse to their interest. 
The record and deed was therefore admissible against them. 

It is again objected, that as the original deed could not be 
admitted as evidence, without proof of execution, the copy 
deed must also be proven to be the copy of a genuine origi- 
nal, We think, that the judgment of the Court established 
the copy offered in evidence as the copy of a genuine orig- 
inal conveyance. The case of Beverly vs. Burke in 9th Ga, 
is referred to as an authority to sustain this objection. It 
does not appear in that case, as it does in this, that the sub- 
scribing witnesses were dead. In the case of Keeling vs. 
Ball, it being a suit on a lost bond, which had been attested 
by witnesses, the names of whom had been forgotten, Lord 
Kenyon who tried the case, held that if it appeared who the 
subscribing witnesses were, they must be produced; but that 
it was the business of Courts of justice to apply the general 
principles of the law to the new cases as they arise. He 
said that was a new case, for it did not appear that the plain- 
tiff could by any possibility know who the subscribing wit- 
nesses were. The subscribing witnesses, if they had been 
known, were the best evidence, du¢ not being known, the 
rule had to be relaxed, and inferior evidence admitted. 
Appendix to Peake’s evidence XXIV, 1st Am.from 5th Lon- 
don Edition. See also, 7 Waddell, 125. Here I think the 
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judgment establishing the deed would have been good with- 
out the witnesses, if they had been known; for it cannot be 
presumed that a Court would allow a copy of a forged or 
fraudulent deed to be established. But it must clearly be 
right when the attesting witnesses are dead. 

We think that for the rejection of the deed, judgment of 
the Court below must be reversed. 

[2.] We are of opinion that the Court below very proper- 
ly refused to give the request of counsel for plaintiff in 
charge to the jury. Conveyances of land must be in writing. 
Parol evidence may be given in evidence, in proper cases, to 
prove the contents of written conveyances, but it is inadmis- 
sible as evidence,to pass the title, 


Judgment reversed. 


Ausert S, Exmorz, plaintiff in error, vs, Witey Spear, 
et a]., defendants in error. 


A creditor who files a bill to enforce a legal right, and to collect his debt from 
legal assets, cannot be compelled to make other creditors parties to his bill. 


In Equity, in Macon Superior Court. Decision by Judge 
Lamar, at September, Term, 1858. 


Albert S. Elmore filed this bill against Wiley Spear, John 
Spear and Samuel M. Strong, of the State of Alabama, and 
Davis Gamage, of Macon county, Georgia. The bill states 
that about the Ist of May, 1854, Wiley Spear being indebted 
to John Spear, his son, the sum of $2,025 00, executed and 
delivered to him forty-five promissory notes, each for $45, 
payable the 25th December, 1854. That John Spear, in the 
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fair and usual course of trade, and for a valuable considera- 
tion, endorsed and delivered said notes to complainant, who 
became the owner thereof. That before the notes became 
due, with a view to defeat their collection and the collection 
of other demands against said Wiley Spear, he left the State 
of Alabama and fled to parts unknown, and his residence is 
still unknown to plaintiff. That about the time he abscond- 
ed, he placed in Strong’s hands, about ten negroes, to carry 
off and sell, and convert the same into money, which could 
not be reached by plaintiff and other creditors of Wiley 
Spear. That the negroes were worth three thousand six 
hundred dollars. 

The bill further states, that in the execution of this pur- 
pose of defeating and defrauding the creditors of the said 
Wiley, Strong about the 15th December, 1854, brought the 
negroes to Macon county, Georgia, where four of them were 
taken from him by one McGibbony and one Bickerstaff, for 
a debt which Bickerstaff held against said Wiley. That 
Davis Gamage purchased from Strong six of said negroes, 
with a full knowledge of all the facts, communicated to him 
by Strong. That Wiley Spear, John Spear, and Strong are 
insolvent. That complainant has not been able to ascertain 
where said negroes, sold to Gamage, are, or in whose pos- 
session they are. 

The prayer of the bill is that complainant may have a de- 
cree against Wiley Spear for the amount of his demand, to 
be paid out of the negroes placed in the possession of Gam- 
age by Strong or the proceeds of their sale, and that Gam- 
age be decreed a trustee and compelled to account and pay 
to complainant the amount due to him, and for such other 
and further relief as the circumstances of the case require, 

Samuel M. Strong, in his answer, says that he knows noth- 
ing of the indebtedness of Wiley Spear to complainant, of 
his own knowledge, but was informed by Spear that he 
was owing him a large amount, which he considered a con- 
fidential debt and intended to pay. He admits that ten or 
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eleven negroes were placed in his hands in the State of 
Georgia by one Sewell, a son-in-law of Wiley Spear, and 
that as agent he sold to Gamage ¢hree of said negroes for 
$1,100. That he sold to Bickerstaff, five of said negroes for 
about seventeen or eighteen hundred dollars, a large part of 
which was covered by demands which Bickerstaff held 
against Wiley Spear; and the balance was paid in money 
and a note for $250 payable to defendant. He admits that 
he stated to Gamage that Spear was in debt, that he had 
left property in Alabama suflicient to satisfy all judgments 
against him, and that he wished to sell the balance to enable 
him to pay some confidential debts and to compromise with 
his Charleston and New York creditors to the best advan- 
tage. He further admits that he stated to Gamage that 
Spear had a right to prefer creditors, to sell property unen- 
cumbered by judgment, and that the title would be good, 
That he subsequently and before the filing of complainant’s 
bill, settled with Spear and took his receipt in full of all de- 
mands. Has not seen the negroes since he sold them to 
Gamage. Denies complainant’s right to relief in equity ; de- 
nies and repels the charge of fraud, &c. 

Davis Gamage, answers, and admits that he purchased 
three negroes from Strong, belonging to Wiley Spear of Ala- 
bama, in December, 1854, for $1,100, which he has since 
sold ; defendant speculates in negroes, and sold the negroes 
which he bought from Strong long before this bill was. filed ;' 
does not know where they are now; denies all fraud; knows 
nothing of Spear’s indebtness to complainant. Bought said 
negroes bona fide, and paid a fair and full price, and had no 
knowledge or suspicion that any fraud was being committed, 
or intended to be, on complainant or any other creditor of 
Spear. 

Upon the case being called for trial, defendants counsel 
moved to dismiss the bill, on the grounds that it was a cred- 
itor’s bill, and that complainant was prosecuting it alone and 
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in his own name only, and that it was necessary that the 
other creditors of Wiley Spear should be made parties, 

After argument, the Court ordered, that complainant 
amend his bill making the creditors of Wiley Spear, parties 
complainants, or making an offer to them to come in as par- 
ties, &c. 

To this order, counsel for complainant excepted. 


Mitter & Hatt, for plaintiff in error. 


Coox & Montrort, contra. 
By the Court——McDonatp J. delivering the opinion. 


This is not technically acreditor’s bill. The assets which 
the creditor proposes to reach are not equitable, but legal as- 
sets. The only circumstance which authorizes the com- 
plainant to go into chancery, is his inability to identify the 
property or make the necessary proof to sustain a remedy at 
law, which otherwise, would be adequate, without a discov- 
ery from the defendant, which he avers to be necessary, A 
single creditor may file a bill to reach legal assets, and if he 
gains thereby a priority over other creditors, he will be enti- 
tled to retain it. 2nd Danl. Ch. Prac. 204 $c; Story’s Equ. 
Jur. Sec. 546, §c. 

The defendant in such cases has no interest in the 
question so far as the 1ights of the creditors among them- 
selves are concerned. If the complainant succeeds in hold- 
ing the defendant to account, the costs must be paid from 
the fund, and expenses also, except those incurred by the de- 
fendant in sustaining his purchase, or his right to retain the 
amount actually paid by him. The creditors are not moving 
here to be made parties; not even Bostick whose evidence 
was taken in this case, and who must of course, know of the 
entire proceeding. The complainant may control his own 
case, McDougald vs. Dougherty, 11 Ga., 588, And when a sin- 
gle creditor is in pursuit of /egal assets, he cannot be forced 
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to divide with other creditors. It is otherwise with equita- 
ble assets. In this case the bill alleges that the defendant 
holds the property in trust for complainant and other credi- 
tors, but it discloses also, that the trust arises from the al- 
leged fraud of the defendant and is implied in law and not 
that there was any trust created by contract for the payment 
of creditors. 





Judgment reversed, 


Wm. McDaniet, plaintiff in error, vs. the Srarr or Geor- 
era, defendant in error. 


It is not error for the presiding Judge in the Court below to refuse to allow an 
offender to settle a criminal cause of the grade in which he is vested with 
discretion to allow the settlement or not. 


Indictment for Assault and Battery, in Dooly Superior 
Court. Decision by Judge Lamar, at October Term, 1858. 


The grand jury made a special presentment against Wil- 
liam McDaniel, charging him with the offence of assault and 
battery upon Elizabeth McDaniel, his wife. 

The defendant pleaded not guilty. Bill of indictment 
waived and consent that the special presentment stand in 
lieu thereof. 

Upon the case being called for trial, Mrs. McDaniel the 
wife of defendant, presented in writing a demand that the 
case be entered settled; claiming that under the statute pro- 
viding for the settlement of criminal cases, she was entitled 
to this entry or order. 

And she assigned as her reasons for making this demand; 

Ist. Because she had never authorized the prosecution to 
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be commenced, it having been carried on by persons, against 
her wishes, who are the enemies of her husband, and whose 
interference she not only does not desire, but the same is re- 
pugnant to her wishes and feelings. 

2d, Because the unpleasant occurrence, the subject matter 
of the presentment, was immediately made up between her 
husband and herself, and mutual forgiveness granted; and 
that her husband has since become a member of the church, 
and is making, as she believes, an effort to live a better life, 
and, for this reason, she does not wish him disturbed and 
distracted on account of his prior misconduct or faults, 

3d. Because her husband is an industrious man, provid- 
ing for his large family, consisting of applicant and eleven 
children, whom he has to support, and whom he does well 
support by his industry; and the troubles growing out of 
this case have greatly embarrassed him, and if it proceeds, 
the fines will greatly impoverish him, and the loss and suf- 
fering will fall on herself and little children, whose suffer- 
ings are not regarded by those who are urging this prosecu- 
tion. 

4th. Because, the petition which she presents for the set- 
tlement of this prosecution, has been cheerfully signed by 
all the influential, wealthy and moral portion of the commu- 
nity. 

5th. Because she herself has acted wrong in their past dif- 
ferences as well as her husband, and if they are satisfied to 
forgive each other and forget the past, and look forward to 
the future with hope, she cannot see why their misfortunes 
should be dragged before the public, and the secrets of the 
domestic hearth be made the subject of jest for the vulgar. 

6th. Because, and more than ali, she desires and demands 
that this prosecution be settled “for the sake of their infant 
children to whom she does not desire to transmit the mem- 
ory of these domestic afflictions, now happily passed, as she 
hopes.” 
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The Court at the instance of the Solicitor General, refused 
to hear Mrs. McDaniel’s application, until the defendant 
should announce whether he was ready for trial. To which 
ruling, counsel for Mrs. McDaniel excepted. 

The defendant then continued the case on grounds satis- 
factory to the Court. When Mrs. McDaniel’s application 
was again taken up by the Court, and she offered to prove 
that the proceedings had been originally commenced by 
a prosecutor who had made an affidavit and had defend- 
ant arrested, but that it had been so managed as to drop the 
prosecutor’s name and have a special presentment preferred. 
This proof the Court repelled, and counsel for Mrs, McDan- 
iel excepted. 

Mrs. McDaniel then tendered in evidence to the Courta 
petition, signed by about fifty persons, many of the grand 
jury, praying that the indictment against defendant should 
not be further prosecuted. 

The Court refused the application to have the case settled, 
holding that Mrs. McDaniel had no right, under the stat- 
ute, to have the case settled, and passed the following order: 

“The State vs. William McDaniel: On hearing the de- 
mand of Mrs. McDaniel and the proof offered and tendered 
by her, it is ordered, that the application for a settlement of 
the case under the statute be and the same is hereby refused 
and overruled.” Whereupon counsel excepted, and tender 
their bill of exceptions, assigning as error the foregoing rul- 
ings, decisions and order. 


Txos. H. Dawson, Jno. B, Cotpine, A. P. Powers, for Mrs. 
McDaniel, and defendant Wm. McDaniel. 


Sol. Gen. Monrrort, contra. 


By the Court——McDonatp J. delivering the opinion. 


There is a class of minor criminal offences which may be 
settled by the offender with the prosecutor, with the consent 
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of the injured party, at any time before verdict. They are 
such offences as are not punishable by fine and imprison- 
ment or a more severe penalty. The settlement may be 
made independent of the Court, and without its consent, 
Offences of higher grade than these above mentioned, cannot 
be settled without the consent of the prosecutor shown to the 
Court, nor without the consent of the Court by order entered 
on the minutes. Cobb’s Dig. 864. The plaintiff in error is 
indicted for assault and battery, and on conviction, he may 
be punished by fine and imprisonment in the common jail, 
and his offence, therefore, does not fall within the class which 
may be settled by him without the consent of the Court. It 
was within the discretion of the Court below to allow it to 
be settled or not, and there can be no legal error in the exer- 
cise of that discretion, and we, therefore, affirm the judg- 
ment. 

My brethren are of opinion, that the parties ought to have 
been allowed to settle, upon the appeal which was made to 
the Court, as the indictment grew out of a family affair. I 
can express no such opinion. The application to the Court, 
as shown to us in this record, is not sustained by evidence. 
I think on such applications the Court ought to be satisfied 
that the interests of the community, and of the injured party, 
will suffer no detriment by allowing the settlement. 





Judgment affirmed. 





PETER Sotomoy, plaintiff in error, vs. Wittis S. Breazzat, 
et al., defendants in error. 


Levied this fi. fa. on “the undivided interest of Mary Moore and Henry E_ 
Moore, in the following negroes,” &c., “the interest being suchas is conveyed 
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to them by deed on record in the Bibb Superior Clerk’s office, by George W- 
Moore, 19th August, 1843, and recorded 8th September, 1843.” 
Held, That the levy in this case was sufficiently definite and certain. 


Claim, in Bibb Superior Court. Decision by Judge La- 
mar, at November Term, 1858. 


Under a fi. fa. issued at the suit of Peter Solomon against 
Willis S. Breazeal, Henry E. Moore and Mary Moore, the 
Sheriff of Bibb county made a levy upon certain negroes, 
which levy was entered on said f. fa. in the following words: 

“ Levied this f. fa. on the undivided interest of Mary 
Moore and Henry E. Moore, in the following negroes: Adam, 
45 years old; Charles, 18 years old; Elvira, 38 years of age; 
Richard, 9 years old; Ellen, 8 years of age; Eugene, 1 year 
old; Eveline, 29 years old; Eveline, 9 years old; Linda, 7 
years of age; John and Eliza, twins, 10 months old: their 
interest being such as is conveyed to them by deed on re- 
cord in Bibb Superior Clerk’s office, from George W. Moore» 
19th August, in the year 1843, and recorded 8th September, 
1843, Levy made 16th January, 1857. 

(Signed) R. B. BARFIELD, D. Sh?ff-” 


Willis S. Breazeal, as trustee of Mary Moore and her chil- 
dren, interposed a claim to said negroes, and the issue being 
made up as provided by statute, was submitted to a jury. 

The plaintiff in execution offered and read in evidence, the 
fi. fa. dated 5th January, 1855, for $2,000 00 principal, and 
$261 31 interest, besides cost. 

Counsel for claimant objected to the introduction in evi- 
dence, of the levy entered on said f. fu, upon the ground 
that said levy was not sufficient in law, and moved to dis- 

miss the same. 

' .For the purpose of showing and defining the interest lev- 
ied on, plaintiff offered the original deed from George W. 
Moore, conveying said negroes, in connection with the exe- 

-cution and levy. Claimant objected to the introduction of 
this deed, upon the ground that the levy could not be aided 
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thereby, and could not be amended. The Court sustained 
the objection, and excluded the deed. 

Plaintiff then moved to amend the levy by specifying and 
inserting the words “‘two-fifths as the undivided interest” so 
levied on, Barfield, the Deputy Sheriff, being then in Court. 
and ready to make the amendment. The claimant objected, 
The Court sustained the objection, upon the ground that the 
Deputy Sheriff's term of office having expired, he could not 
amend the levy. 

Upon motion then by claimant’s counsel, the Court dis- 
missed the levy. 

To all of which rulings and decisions, plaintiff in jf. fa. 
excepted. 


Speer & Hunter; Niszers, for plaintiff in error. 
Joun Rutruerrorp; C. B. Coxe, contra. 
By the Court—Lvumrxin J. delivering the opinion. 


The only question in this case is, as to the definiteness of 
the levy. Itis of the interest of the defendant in certain 
slaves, and refers to a deed of record showing what that in- 
terest is. 

No case decided by this Court controls this. Here, the in- 
strument of writing referred to, shows the interest of the de- 
fendants in the property, and that is what is levied on. And 
if there be doubt or uncertainty resulting from the construc- 
tion of the deed, or from outside facts—such as the number 
of children, &c,—that the purchaser must ascertain for him- 
self. Itis neither the duty of the creditor or the Sheriff to do 
this. And it would be dangerous so to hold. 


Judgment reversed. 


McDonatp J. absent. 
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W. D. McKay, et al., plaintiffs in error, vs. James W. RAGAN» 
defendant in error. 


M. was arrested upon ca. sa., and gives bond for his appearance at a certain_ 
Court, to take the benefit of the Insolvent Debtors Act. At the Term speci 
fied, the case is reached in its order on the docket and called, but there 
no appearance. Judgment was entered up on the bond. Subsequently, and 
after the jury was discharged, the attorney of the security surrenders up the 
principal in open Court, and upon his motion, the judgment is set aside, the 
security exonerated, and the case continued until the next Court. 

Held, That it was error to re-open the proceedings, vacate the jndgment, and 
discharge the security, 


Certiorari, from Sumter county. Decision by Judge At- 
LEN, at September Term, 1858. 


Upon a judgment obtained by James W. Ragan against 
William D. McKay, a capias ad satisfaciendum issued, and 
McKay being arrested, entered into bond with Alexander M. 
Little as his surety, conditioned to appear at the Term of the 
Inferior Court to be held in and for the county of Sumter, 
on the third Monday in May, 1858, to abide such order and 
judgment as might then and there be rendered in relation to 
his taking the benefit of the Act for the relief of honest debt- 
ors. At the said May Term of said Inferior Court, the cause 
being regularly called, and McKay and his surety both fail- 
ing to appear, judgment was entered up against them. 

Afterwards, and after the jury were discharged, during the 
same Term of the Court, McKay was surrendered in open 
Court by the attorneys of Little, and thereupon, on motion of 
counsel for Little, the Court granted an order, vacating and 
setting aside the judgment rendered against McKay and Lit- 
tle, and exonerating Little from said bond, and continuing 
the case until the next Term of the Court. 

To this order counsel for plaintiff objected, and duly filed 
his exceptions, and applied for a certiorari to have said orde 
rever sed. 

The certiorari issued, and upon the hearing, the Superior 
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Court, (Aten J. presiding,) ordered and adjudged that said 

order of the Inferior Court be set aside and reversed,and that 

the judgment rendered in favor of plaintiff stand in full force. 
To this decision counsel for McKay and Little excepted. 


McCoy & Hawerns, for plaintiffs in error. 


A. R. Brown, contra. 
By the Court—Lumrxin J. delivering opinion. 


A ca. sa. bond to take the benefit of the Insolvent Debtors 
Act is returnable to a particular Court. The case is reached 
in its order and called; and there being no appearance by 
the principal or his security, judgment is taken on the bond, 
Afterwards, and after the jury were discharged, the debtor is 
surrendered in open Court by the attorney of Little, his 
bondsman. And upon motion, the judgment is vacated, Lit- 
tle exonerated, and the case continued until theensuing Term 
of the Court. 

We concur with the Circuit Judge, that the Inferior Court 
was manifestly wrong in allowing the judgment to be opened 
and set aside, by the delivery of the debtor, Great mischiefs 
would result from such a practice, 


Judgment affirmed. 


McDonatp J. absent. 
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Wituiam J. Parrerson, plaintiff in error, vs. Bennett Es- 
TERLING, defendant in fi. fa.,and Newman McBarn,claim- 
ant, defendant in error. 


A mortgagee need not make proclamation of his mortgage, in order to protect 
his lien, provided the mortgage has been duly recorded. Nor does it make 
any difference in this respect, whether he be casually present at the sale of 
the mortgaged premises, undera common law execution of a junior lien or 
not, provided he does nothing to countenance the sale. His silence will not 
prejudice his lien. 


Levy and claim, in Sumter Superior Court. Tried before 
Judge ALLEN, at September Term, 1858. 


On the trial of this cause in the Court below, the plaintiff 
in fi. fa. introduced in evidence, a .mortgage f. fa. against 
lot of land number two hundred and fourteen, in the twen- 
ty-eighth district of Sumter county, which had been levied 
on said land. The mortgage had been properly recorded. 

On the trial, there was an admission in writing, by claim- 
ant’s counsel, that Esterling, the defendant in fi. fa., was in 
possession of the said land, at the date of the mortgage. 
Plaintiff then closed his case. 

Claimant then introduced Sterling Glover, who testified, 
that while acting as Sheriff of said county, he levied a fi. fa, 
younger than plaintiff’s mortgage, on the said lot of land, as 
defendant’s property, and sold it to McBain for one hundred 
dollars; that McBain paid him the money, and he made 
McBain a deed; that when the land was offered, Patterson, 
the plaintiff, was in the crowd; that about the time the land 
was knocked off, Patterson made known, by proclamation, 
his mortgage lien, and McBain desired to withdraw his bid, 
but witness would not allow him to do it; that he thought 
the hammer came down before the proclamation was made, 
but was not certain about it. 

Plaintiff then introduced James W. Ragan, who testified, 
that he was present at said sale; that he heard Patterson 
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give notice of his mortgage lien; thatit was given before the 
land was knocked off to McBain. 

Plaintiff then introduced McBain, the claimant, who testi- 
fied, that the notice was given before the Jand was knocked 
off, and that he desired to withdraw his bid, but the Sheriff 
would not let him; that he had heard of the mortgage before 
the day of sale, but thought it was settled. 

Here the evidence closed, and the Court was requested to 
charge the jury, that McBain had the right to withdraw his 
bid assoon as he heard Patterson’s notice, and if he bought 
any thing at said sale, it was only the equity of redemption. 
Which charge the Court refused to give, but charged the ju- 
ry, that if plaintiff was standing by and permitted the prop- 
erty to be offered, and gave no notice of his mortgage, and 
McBain had made a bid before Patterson gave the notice, 
then McBain acquired a right to have the land knocked off 
to him,(no one making a higher bid,) and that he got a good 
title. To which charge and refusal to charge, plaintiff ex- 


cepted, 
Sutivay, for plaintiff in error. 
McCoy & Hawkins, contra, 
By the Court.—Lumrxtrn, J. delivering the opinion. 


Benneit Esterling mortgaged to Wm. J. Patterson lot of 
land No. 214, in the 28th district of Sumter county. The 
mortgage was duly recorded. The land was subsequently 
sold under a common law /. fa.,and knocked down to New- 
man McBaiv. Patterson was present at thesale. Alladmit 
that he gave notice of his mortgage lien. Glover, the Sher- 
iff, testifies that proclamation was made about the time the 
land was knocked off. He thought the hammer came down 
before the proclamation was made, but was not certain about 


it. James W. Ragan swears positively that the notice was 


given before the land was knocked off. And McBain him- 
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self being sworn, says, that notice was given by Patterson 
before the land was bid off; and that he desired to withdraw 
his bid, and the Sheriff would not permit him to do so. He 
further admits, that he had heard of the mortgage before the 
day of sale, but thought that it was settled. 

Suppose Patterson, being present, had kept silent, his mort- 
gage having been duly recorded, would he have lost his lien? 
Surely not. But upon the fact of actual notice, the weight of 
the proof is entirely with Patterson. There can be no doubt 
but that he is entitled to enforce his lien on the land. 


Judgment reversed. 


McDonatp J. absent. 


Asner M. Lockett, plaintiff in error, vs. NeepHam Mims, 
defendant in error. 


{1.] Proof that it is the general plan of a father to Joan, and not to give slaves 
to his children, when they marry or settle in life, is admissible to rebut the 
presumption of a gift arising from the possession of slaves by a married 
daughter. Nor is this testimony controverted by the evidence that he had 
given land to some of the children. 

{2.] Professional propriety in the argument of causes. 


[3.] The discretion of the Circuit Judge in refusing to grant a new trial, wilk 
not necessarily be overruled in this Court, notwithstanding we may think the 
verdict contrary to the weight of evidence. 

{4.] “It was my understanding,” used by a witness, may and ordinarily does 
mean, his knowledge or recollection of the facts. 

It is not error to exclude immaterial testimony. 


Complaint, in Bibb Superior Court. Tried before Judge 
Lamar, at November Term, 1858. 


This was an action by Needham Mims against Abner M. 
Lockeit, for the recovery of six or seven negroes, which the 
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declaration alleged w were the property of plaintiff, and in de- 
fendant’s possession, &c. 

It appeared that Lockett married a daughter of plaintiff, 
and sometime thereafter, about 1850, the negroes went or 
came into the possession of Lockett, and had remained 
there ever since, Plaintiff alleges that they were only Joan- 
ed to defendant. Defendant claims that they were absolute- 
ly given to him. 

The action was commenced in April, 1856, 


The defendant pleaded the general issue, and statute of 
limitations. 

The case was submitted to the jury upon the evidence ad- 
duced by both parties, who after argument, found a verdict 
in favor of plaintiff for $2,500. 

Whereupon defendant moved for a new trial, upon the fol- 
lowing grounds: 

Ist. Because the Court erred in admitting that pantie of 
Charles W. Mims’ testimony relating to the general plan of 
plaintiff to Joan and not to give negroes to his children, and 
in overruling defendant’s objection thereto. 

2d. Because the Court erred in refusing to permit defend- 
ant to prove that plaintiff had departed from his general 
plan of loaning, and not giving property to his children, by 
not allowing him to prove that he had given to defendant, 
and Thomas N. Mims dand: and in holding said testi- 
mony to be irrelevant. 

3d. Because the Court permitted Mr. Gresham, the attor- 
ney for plaintiff, who concluded the argument before the ju- 
ry, to refer to and comment upon facts and circumstances 
not in evidence, and in not interposing until called upon by 
defendant’s counsel to do so. 

4th. Because the jury found contrary to law and equity. 

5th. Because the verdict is directly and strongly against 
the weight of evidence. 

6th. Because the verdict is without evidence to support it 
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7th. Because the verdict is of such a character as to show 
that it was the result of undue influence, and the offspring 
of passion and prejudice. 

8th. Because the Court erred in admitting the answer of 
Charles W. Mims to the second direct interrogatory, and in 
overruling -plaintifi’s objection thereto, on the ground that it 
was only the inference of the witness from certain irrelevant 
facts therein stated. 

9th. Because the Court erred in ruling out the answer of 
Charles W. Mims to the third cross interrogatory, that “ when 
he (witness) was moving to Washington, he asked his father 
to loan him his wagon to move his negroes to Howard’s 
station; that his father replied that he would, but that he, 
witness, had better take them to Macon. Witness replied, no, 
it was too far to take them through the cold, Howard’s station 
was nearer; and the wagon took them to Howard’s; father 
set up no claim to the negroes, and never said they were not 
his, witness’s, negroes.” 

The Court refused the motion for a new trial, upon each 
and all the grounds therein set forth; and to which decis- 
ion defendant excepted. 





Hatt, Ruruerrorp, and Powers, for plaintiff in error. 
GresHam, and Niszets, contra. 
By the Court.—Loumpxin, J. delivering the opinion. 


[1 and 2.] We see no error in refusing a new trial on the 
first and second groundsin the motion. If it be proven that 
the general plan of a parent is to loan, and not give slaves 
to his children when they marry or settle in life, it tends to 
rebut the presumption of a gift, arising from the fact, that 
certain negroes were permited to go into the possession of a 
daughter upon her intermarriage, or at some subsequent 


VOL. xxVII.—14. 
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time. Here it is not pretended that a formal gift was made 


of the negroes, 
7 
A 


Not allowing parol proof to be made, that he had given 


land to two of his sons, does not rebut the proof as to the 
slaves. Besides, the record shows that the tite to the real 
estate is now in litigation, 

[3.] We donot know that more need be said, as to the 


ye : + oa as 


proper conduct of counsel in arguing causes, We find it dif- 
ficult to confine them to 
more difficult we doubt ’ 
s not been pro- 
ven; there may be an honest mistake as to that, while 
here it is a matter of record, about which there need be nc 
misapprehension, To depart from the testimony, much 
more, voluntarily to pervert or misrepresent or add to it, is a 
; 


great wrong; aud to say nothing worse, it icads to those un- 


? 
{ 


seemly altercations which so seriously disturb the decorum 


and dignity of Courts. For myself, 


IT envy not the suc- 
cess of those who achieve their triumphs in tliis way. I in- 
tend this as a general remark, and uot for the counsel iu this 
case, 

4th, 5th, 6th, 7th. These four grounds may be consid- 
ered and disposed of together. If the title by which Lock- 
ett heid these slaves is a loan, and not a gift,.then the verdict 
is not contrary to law; otherwise it is. For myself, Iam 
free to admit, that in my judgment, the weight of the proof 
is against the verdict, aud yet not perhaps so strongly and 
decidedly so,as to compel this Court to control the discretion 
of the Circuit Judge, in refusing a new trial, 

sth. The witness, Chas W. Mims, begins his statement, 
by saying, “It was my understanding,’ &e. It is obvious 
from what follows, that he is testifying as to his knowledge 
or recollection of the facts and circumstauces which attend- 
ed the transfer of the possession of the slaves from his fath- 
er to his brother-in-law. He does not intend to recite what 








MACON, JANUARY TERM, 1859. 211 
Harris vs. Dyer, ex’or. 


he had heard or learned from others. It is the common 
mode of expression in use in the country. 

9th. As tothe 9th, and last exception, to the decision of the 
Court ruling out the evidence of Charles W. Mims, as to 
what was said and not said, by his fatherand himself, when 
he was about removing certain slaves, it amounts to nothing ; 
and was properly excluded on the ground of immateriality. 
It was equally consistent with the idea of a loan or a gift. 


Judgment affirmed, 


McDonatp, J. absent. 


Epwarp Harris, plaintiff in error, vs. Jno. R. Dyer, ex- 
ecutor, defendant in error. 


It is entirely competent for the Legislature to prescribe the mode by which the 
public domain shall be disposed of by the State; and if the law directs only 
a certificate to issue to the purchaser, as the evidence of his title, it is equal- 
ly sacred as a grant. 

A grant to land, the sale of which was not only not authorized by law, but 
suspended from the operation of the act under which it was sold, is void; and 
it 1s competent to make proof of this fact. 


Ejectment, in Lee Superior Court. Tried before Judge 
ALLEN, at September Term, 1858. 


This was an action of ejectment by the lessee of John 
Rawls and John R. Dyer, executor of Anthony Dyer, deceas- 
ed, against Richard Roe, casual ejector, and Edward Harris, 
tenant in possession, for the recovery of lot of land, number 
one hundred and twenty-nine, in the thirteenth district of 
Lee, containing one hundred and seventeen acres. 
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Plaintiff upon the trial, offered in evidence the following 
certificate, having proved the same to be genuine, and the 
signature thereto to be in the handwriting of William J. Da- 
vis, agent for the Central Bank of the State of Georgia, viz: 
GroreraA, Putask County. 

In pursuance of an Act of the General Assembly of the 
State of Georgia, passed on the 23d day of December, 1833, 
entitled “An Act, to alter and amend the tenth section of an 
Act, passed 19th December, 1829, in relation to the Central 
Bank of Georgia, and to provide for the sale and disposition 
of lands forfeited to the State,’ I, William J. Davis, agent of 
the Central Bank of Georgia, do hereby certify, that on the 
5th day of May, 1834, number one hundred and twenty- 
nine, containing one hundred and seventeen acres, lying and 
being in the thirteenth district of Lee county, was set up and 
exposed to public sale in the town of Hawkinsville, accord- 
ing to the provisions of the before recited Act, when John 
Rawls, being the highest bidder, became the purchaser 
thereof, at the price of twenty-seven dollars, And I do fur- 
ther certify, that the said John Rawls has paid nine dollars, 
it being one-third part of the purchase money aforesaid, and 
that there remains to be paid to the Central Bank of Geor- 
gia, to complete the said purchase, the sum of eighteen dol- 
lars annually, for two years from this date. 

(Signed,) WM. J. DAVIS, Agent.” 

Upon which certificate was endorsed the following credit, 
in the handwritipg of the said William J. Davis: 


“CrenTraL Bank or GEorGIA, 
Milledgeville, May 21, 1835. 


Received eighteen dollars in full payment of the within 


certificate. WM. J. DAVIS, Teller. 


Also the following assignment: 
“T transfer the within certificate to Anthony Dyer for 


value received. 
(Signed,) JOHN RAWLS.” 
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It was admitted that John R. Dyer v was the executor of 
Anthony Dyer, and that the defendant Edward Barris, was 
in possession of the land in dispute, at the commencement 
of the action. 

Here plaintiff rested. 


Defendant offered and read in evidence, a grant from the 
State of Georgia, to G. Ticknor and Matthew Williams, for 
the land in controversy, dated 11th July, 1850: Said grant 
recites “that in pursuance of an Act of the General Assem- 
bly of this State, approved 26th January, 1850, authorizing 
the Governor to direct grants to issue to.the bona fide owner 
of any square lot or fraction which was suspended from the 
operation of the Act approved 30th December, 1847, (upon 
certain conditions in said Act,) I have given and granted, 
and by these presents in the name and behalf of this State, 
do give and grant unto G. C. Ticknor and Matthew Williams, 
of the county of Lee,” &e. . 

It was admitted that Harris, the defe ndant, had a regniar 
chain of title from the grantees, and that he was a bona fide 


purchaser for valuable ensuldagatiias without notice of any 
outstanding title in plaintiff. 


Plaintiff, in rebuttal, offered in evidence a copy certificate 
of the purchase of fraction number one hundred and twen- 
ty-nine, in the 13th district of Lee county, and the entries 
thereon, made by the Sheriff of Lee county, in which it is 
certified, that said Sheriff, under the provisions of an Act 
passed 30th December, 1847, on the Ist day of May, 1849, 
sold at public sale, traction number one hundred and twenty- 
nine, in the thirteenth district of Lee, to George C. Ticknor 
and Matthew Williams, for the sum of fifty-oue doilars, and ’ 
same upon 


that said purchasers shail receivea grant for the 
the condition that they pay to Charles H, Rice, the agent of 
the State, one-third of the purchase money in cash, and the 


remaining two-thirds in equal installments, together with the 


sum of three dollars grant fees, &e. 
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ris Vs, Dyer, ex’or. 
Upon this copy certificate was endorsed the following en- 
tries: 
“Received of George C, Ticknor and Matthew Williams, 
» purchasers of fraction namber one hundred and twenty- 
ine, in the 13th district of Lee, seventeen dollars, the same 
‘ing the cash payment on said fraction, ist May, 1849. 


[ 
ed,) SHAS. | Ck, Agent.” 


lle, Lith July, 1850. 
C. Teiknor and Matthew Wil- 
rty-four dollars, the balance of purchase 


ibed fraction, as per certl- 
}> TIN GT oa V4 ll iuwnag? bd 
. TINSLEY, Treas’r,’ 


JEPARTMENT, 
iledec ville, July 11, 1850. 


icknor and Matthew Wil- 


ST, S. E. D.” 


Yo the introduction of this certificate and entries, defend- 
. tan yy t! orain lat 9} Deortifjns 
ant objected, on the ground that said certificate tended to 


contradict the grant, and that the grant being valid upon its 


face could not be attacked collateral! 


The Court overruled the objection and admitted,the certi- 


f = na Rn} cal far dafand: t evr }te 
Hcaie, aud COUNSEL lor Geiecnaant exce pted. 


There being no coutroversy as to the facts, the jury under 
the charge and direction of the Judge, found for the plaintiff, 
and counsel for defendant excepted. 


SzraucuTer & Exry; and Hawkins, for plaintiff in error. 


Vason & Davis, contra. 








MACON, JANUARY TERM, 1859. 215 





jarris vs. Dyer, ex’or. 


By the Court.—Lumrxiy J, delivering the opinion. 


The conflict of title in this case is between a certificate of 
mare arte a) en Pst eae th pean vie ee 

ase, madt of the sale of the lot of seicocs? In dispute by 
uk, under the Act of 1833, (Codd, 131,) anda 
grant purporting to issue under the Act of 1850, "Cobb, 714.) 


yy f.epriear hai wie ae ' «it} PF an) . 
fhe former being prior in point of time, will of course be 
~y f yr? } nnn thay } > anrvy n lauy ‘ nNroarrpa 
pre €a, ual there be some iaw fo prevent. 
It Tae tanel wl thatthe rartifi ata mit rnold } y 
tis contended that the certincate must yleld fo tne grant. 
og oe *, Arh neater ee, acoiela ye Ty 
Why? Is it not competent for the Legislature, to direct the 


mode by which titles to the publie domain, shall be convey- 
the State? And if the Legislature has not prescribed 
the issuing of a grant, in order to convey lands sold by the 
Central Bank, is not the authentication of the purchase by 
e by grant? We see noth- 
1g to contravene this conclusion, And such was the de- 
cision of this Court in the case of McLeod and D dyer, € decided 
jlace, six months since, and not yet published. 
yy the certificate of the Surveyor General of the State, 
the introduction of which as testimony was objected to, but 
which we hold was properly admitted, it turns out that the 
grant instead of being made, pip. cei — the operation 
of the Act of 1847, was issued on the sale of this lot, under 
and by virtue of that very Act. And by ‘hapeei of the 
statute, it is evident that it was misconstrued by the Govern- 
or; and that it gave no authority to sell this land, Cobb 709. 
the Act of 1850, (Codd 714,) did not author- 
ize a to issue to land so/d under the Act of 1847, 
as this lot was; but on the contrary, it directed grants to issue 





to the dc enc owner of square lots or fractions, which were 
es 


is no wade eebies to issue this grant, there having been 
o 


“ suspended from the operation of the Act of 1847.” There 
i} 


none to sell the land, 
If grants cannot be attacked in this State, either by scire 
facias, or by bill in chancery, filed directly for that purpose 
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————— 


perhaps more latitude should be allowed to impeach them 
collaterally and by aliunde, or rather outside proof. The 
General Assembly has passed an Act, authorizing mistakes 
in grants to be proven by parol atlaw. This is, I was going 
to say, astep, but it is more, a sfride in the direction indica- 
ted. And itis the duty of Courts to follow the lead rather 
than struggle to check and restrain the expression of the 
popular mind, as to any matter of public policy. By doing 
so, they keep the popular will under wholesome control. 


Whereas, by a different course, it overleaps all bounds, and 
in its wantonness sweeps away much that should have been 
preserved. 


McDonatp J, absent. 


Henry P. Wooten, adm’s, &c., plaintiff in error, vs. Grir- 
Fin Smiru, et al., defendants in error. 


While any material allegation, constituting the equity of the bill, remains un- 
answered, the injunction will not be dissolved. 

New matter introduced in the answer, and not responsive to any charge in-the 
bill, should not be considered, on a motion to dissolve an injunction. 


In Equity, from Lee county. Decision by Judge Atien, 
at December Term, 1858. ' 


Elizabeth D. Johns, executrix of the last will and testa- 
meut of Enoch Johns, deceased, filed this her bill against 
Griffin Smith, William M. Petty, and Samuel Lindsey, Sher- 
iff of Lee county, seeking to set aside a sale by said Sheriff, 
of a lot of land belonging to the estate of her testator, and to 
enjoin said Sheriff from executing a deed of conveyance 
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of the s same to to Smith and Petty, and from dispossessing com- 
plainant from said premises. 

The bill states, that Enoch Johns, complainant’s testator, 
with others, on the 3d day of August, 1852, became the sure- 
ty of one Edward Sessions, Tax Collector of said county. 
That on the 21st February, 1857, the Inferior Court of said - 
county. sitting for county purposes, had judgment entered 
against the said Sessions and his sureties, on the official 
bond, for the sum of $344 19, besides interest at the rate of 
twenty-five per cent. per annum. Said judgment was en- 
tered up against complainant and Thomas H. Moody, exe- 
cutrix and executor of said Enoch Johns, as well as the oth- 
er sureties, although no notice thereof had been given to 
them, that said judgment would be entered. That by vir- 
tue of the jeri fucias issued upon said judgment, the Sheriff 
levied upon a negro, the property of Joseph S. Cross, one of 
the sureties, and a defendant in-said f. fa.; but before the 
sale of said negro, Cross satisfied the execution, as complain- 
ant was informed and believed, by giving credit for the 
amount due thereon, on a demand which he, Cross, held 
against the county. 

The bill further states, that afterwards, Cross having con- 
trol of said execution, directed the same to be levied on the 
property of his co-surety, complainant’s testator, and the Sher- 
iff, in pursuance of said direction, came to the residence of 
complainant, and informed her that if she did not pay off said 
execution, he would levy the same upon the lot of land on 
which she resided, the same being part of the estate of her 
testator; that she replied, “that if he had to levy on land, to 
levy on the Huckabay lands belonging to said estate.” That 
the Sheriff, in disregard of the wishes and rights of com- 
plainant, levied said execution on the lot of land whereon 
complainant resided, and on which were all the houses and 
improvements of the settlement, and in the middle of the 
plantation, and advertised the same to be sold on the first 
Tuesday in January, 1858, without referring to the improve- 
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ments or situation of said lot, and that said Sheriff failed to 
notify complainant of the levy so made. That said land 
was sold by the Sheriff on the 5th January, 1853, and bought 
by the sai i Griffin Smith, for the sum of five hundred dol- 
jars, and said land was worth two thousand dollars, 

The bill further charges, that said Sheriff ~ William M, 
Petty were interested with Smith in the ase; that no 


payment has been made by Smith to the | Sh eriff of the pur- 
chase money, nor auy conveyance of the premises executec 
to him. 

The bill was sworn to, and the injunction issued as pray- 
ed for, 

Complainant was dismissed, after the filing of the bill, 
from her executorship, and Henry P. Wooten appointed ad- 
ministrator de bonis non cum iestamenioannexzo, and made 
the party complainant. 

After Wooten’s appointment as administrator, &e., he 

amended the biil, stating and charging that said sale by the 
Sheriff was void, for the reason that said judgment and jf. 
Ja., under which said sale was made, being against Moody 
and Mrs, Johns, as executor and executrix, and they having 
alarge amount of other assets in hand, could not be levied 
upon the real estate of testator. 

The amendment further tendered to Smith and Petty the 
full amount paid by them to the Sheriff for said land, and 
inetrest thereon. 

The bi!l as amended further states, that the complainant, 
Wooten, should not be dispossessed of said premises, which 
have come into his possession, as administrator, de bonis non, 
&c., since said sale, by virtue of appointment to such office 
by the Court of Ordinary, and the Sheriff’s right to dispos- 
sess having been waived, abandoned and abrogated, by vir- 
tue of a subsequent agreement between Mrs, Johns and the 
purchaser, aud under which agreement she was holding pos- 
session when dismissed from her executorship as aforesaid, 
as appeared by defendants’ answers, 
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And: further and lastly the bill prayed; that said Smith 
and Petty should receive the amount paid by them for said 
land, and deliver up the conveyance executed to them by the 
Sheriff, and that they be perpetually enjoined, &e. 

The answer of Lindsey, the Sheriff, admits the death of 
Enoch Johns, his securityship to the Tax Collector, and the 


judgment and annulate, on the official bond, as stated in the 
bill, but denied that Cross ever paid said judgment, or any 
part thereon, but admits that he went to Cross to make a levy ; 
that he made some objection to it, and that there was an 


understanding between them that a negro boy should be 


levied on, but he was never sold. Knows nothing of any 
payment made by Cross on said judgment, or of his having 


any claim to the same, 

The answer further states, that before said levy was made 
on the _ he had levied on the same by virtue of another 
fi. fa. against the exect 
which was destroyed by the burning of the Te Said 


itor and executrix of said testator, 
levy was made in the summer of 1857, and advertised, and 
on the promise of complainant to pay off dies same, the sale 
was pentane The money was not paid; and when the 
last levy was made, complainant was informed that she 
must pay mee ji. fas., as the land would be advertised for 
sale under both levies, and that the advertisement set forth 
as an exhibit to the bill, is a true copy of the original. 
Admits that the land was sold at the time stated in the bill, 
and bought by said Smith and Petty for $515, but denies all 
and any agreement, understanding or combination between 
himself and Smith and Petty, or that he had any interest in 
said sale, or that there was any fraud or concealment about 
the matter; but avers that said sale was fair and bona fide ; 
that Smith and Petty have paid the purchase money, and 
that too in complainant’s presence, and at her house. That 
it was agreed between complainant, and Smith ona Petty, 
after the sale, that complainant was to retain possession un- 
til the Monday after the sale, and if by that time she would 
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pay the amount paid by them for the land, that the title 
should be made to her. That the execution of the convey- 
ance to the purchasers was delayed until after the said peri- 
od, but he soon thereafter made to them said conveyance, 
on being informed that complainant had failed to pay said 
money. — 

- Smith and Petty answer, that they know nothing of the 
matters stated in the bill up to the time of the sale, and as 
legal, innocent purchasers, insist upon strict proof of all the 
allegations and charges affecting their rights. They ad- 
mit they purchased the land; that the same was sold un- 
der two fi. fus. They deny that the Sheriff had any inter- 
est in said purchase, or that the same was fraudulent; and 
deny all combination, but that they bought said land in good 














faith, at a legal sale, as the highest bidders, and are innocent 
’ d ’ 5 ’ 

purchasers; that they paid the purchase money in complain- 

ant’s presence, and at her house. They admit that the Sher- 

iff’s deed was not made until the next week after the sale, 
e at this was by virtue of any agreement before 

but deny that thi by virtue of any ag nt before or 

at the sale. 





Upon the coming in of the answers, and upon arule to 
show cause, the Chancellor dissolved the injunction, upon 
the ground that all the equity of the bill was sworn off; to 
which decision counsel for complainant excepted. 


Vason & Davis; G. J. Wrieut, for plaintiff in error. 


McCay & Hawerns, contra. 








By the Court,—Lumrxin, J. delivering the opinion. 


Our conclusion is, to hold up the injunetion in this case, 
until the hearing of the bill. Samuet Lindsey, the Sheriff, 
has not accounted for the negro levied on by the execution. 
And until thatis done, the presumption of law ts, that the fz 
Ja. was satisfied before it was levied on the land. And if 
that be so, the purchasers could derive no title from the sale. 
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The Sheriff admits that he /evied on the negro, but says he 
did not seize him. Why he did not, and what became of 
him, and why he was not sold, does not appear. We infer 
that he left him with Cross, the defendant, whose property he 
was. That does not discharge the Sheriff. 

As to the other small execution under which, itis alleged 
in the answer, the land was also sold, this is altogether new: 
matter, and not responsive to any charge in the bill. And 
consequently, should not have been considered in determi- 
ning the motion to dissolve. If true, it will be very material 
upon the hearing. 


Judgment reversed. 


McDonatp J. absent. 





Rosert S. Harpaway, plaintiff in error, vs. ALLEN B. DrRum- 
MOND, et al., defendants in error. 


A recovery by or against the heirs at law, may be pleaded in bar toa suit 
brought by the administrator of the estate for their benefit, there being no 
debts due or owing by the intestate. 


In Equity, from Muscogee county. Decision by Judge 
WokrriL., on demurrer, at May Term, 1858, 


This case was before the Supreme Court at Macon, Janu- 
ary Term, 1857, and the facts will be found fally stated in 
21st Ga. Rep. 433. 

The defendant met the bill, in the first instance, with a 
demurrer on three grounds. Ist. For want of equity. 2d. 
For want of proper parties complainants—that the legal rep- 
resentative, and not the heirs at law, of the idiot, alone had 
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the right to call defendant to an account. 3d. For multifa- 
riousness. 

The Court below sustained this demurrer and dismissed 
the bill; which decisiou, upon error assigned, was reversed 
by the Supreme Court. (See 21 Ga. Rep. 433.) 

The case being remanded, came up again for a hearing in 
the Court below, when defendant again demurred to the bill, 
Ist. For wantof equity. 2d. Multifariousness, and 3d, for 
want of the proper cas defendant—insisting that the rep- 
resentative of Wiliam F. Drummond, deceased, should be 
made a party. 

The Court overruled the demurrer, and defendant excep- 
ted and assigns error. 

It is proper here to state, that after the case was remanded 


to the Court below, under the judgment of the Supreme Court, 
complainants ame nde! their bill, stating, as a reason why 


the le vabains of the estate of William IF, Drummond 
was not made a party to the bill, that said William F. had 


no interest in said cause, having never received any money or 
other thing belonging to said idiot; but having, while living, 
and more than a quarter ofa century ago, been sued by Rob- 
ert S. Hardaway, the defendant, as a mere 


instrument, to enable defendant to retainin his hands the es- 


aid idiot. And further, that said Wm. F, Drummond 


irresponsible 


Vile 4 A 


tate of s 
is not made a party, because he departed this life more than 
twenty years lictove the filing of the bill, totally insolvent, 
leaving no estate of any value, and no administration was 
ever taken out. That said William F. died in 1832, and if 
he left any estate, the same has long since been diaisteind: 
without notice of any claim by the said Robert S, Hardaway, 

who was, before or at the time of his death, and for many 
years thereafter, the only party entitled, and whose duty it 
was to give such notice, and sue for and recover said claim 
if any existed; and that all remedy, if any ever existed, 
against the said William F. Drummond or his estate, has 


long since been barred by lapse of time; and this in conse- 
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quence of the default and negligence of said defendant guar- 
dian of said idiot. 
it was to this bill, as thus amended, that said last mention- 


‘on | 


ed demurrer was filed, 


ii 


Doveuerry, for plaintiff in error. 
Hoxir & Hurcuins, represented by B. Hix, cenira. 
By the Court.—Loumerxin J. delivering the opinion. 


This case has been up before, (see 21 Ga. Rep. 433,) and 
the only new point presented is, that the administrator of 
Wm. F. Drummond, with whom it is alleged the defendant 
fraudulently settled for the property of the idiot, is not made 

aT 
i] 


a party to the bil 


Wm. F. Drummond died many years ago. He is unrep- 
resented, and his estate is insolvent. Why make his admin- 
istrator a party? is argued that the protection of Robert 
S. Hardaway requires this to be done. Otherwise, an ad- 
ministrator might, at some future time, be appointed, who 
might recover this prop 


The heirs of the idiot are the complainants in the bill; and 


a decree against them could be pleaded in bar of any suit 
brought by an administrator for their benefit—there being 
no debts owing by the idiot. This Court has often recog- 
nized and enforeed this doctrine,in attempts which have been 
made to recover property indirectly through the representa- 
tive of an estate, for the benefit of the heirs, when the heirs 
themselves were barred. 


Judgment affirmed. 
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F.C. Taytor & Co., plaintiffs in error, vs. James M. Hueues, 
defendant in error. 


Notice is given by an insolvent debtor to his creditors, that he will apply at the 
next Term of the Superior Court for an order, appointing a time to hear his 
application for a discharge. Atthe Court, he moves to take the oath, the 
creditor by his counsel being present, making no complaint that he is sur- 
prised by the form of the notice, and on that account asking for time to show 


cause against the motion. 
Held, That the law has been substantially complied with. And further, that our 
insolvent laws are to be liberally construed in favor of liberty. 


Discharge under Honest Debtors’ Act. Decision by Judge 
Butt, at May Term, 1858, of Muscogee Superior Court. 


James M. Hughes applied at this Term of the Court to take 
the benefit of the Act for the relief of honest debtors. Among 
the creditors to whom he alleged he gave notice, under the 
provisions of said Act, were F. C. Taylor & Co. 

When the case was called, and a motion made to admit 
Hughes to take the benefit of said Act, F. C. Taylor & Co. 
objected, until Hughes should prove that due notice had been 
given to them of said application. 

Whereupon, Lemuel T. Downing, Esq., was called to the 
stand, who testified that he, as attorney for F, C. Taylor & Co, 
had received no notice of said application, other than the fol- 
lowing, which he read: 

“Grore1a, MuscoGee Country, 
To Lemuel T. Downing, attorney at law for F. C. Taylor 

& Co., one of my creditors. 

You are hereby notified that I will apply to the honor- 
able Judge of the Superior Court for said county, on the se- 
cond Monday in May next, to make a rule or order, and as- 
sign a day in said rule or order, that I may be brought before 
said Court, for the purpose of taking the oath prescribed for 
insolvent debtors, and to be discharged. April 2d, 1858, 

(Signed) JAMES M. HUGHES.” 
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The applicant then renewed his motion to take the oath 
and bedischarged. To which motion Taylor & Co. objected, 
upon the ground that they had not been served with such a 
notice as the Act of 1823 required, (no objection was made 
to the mode of service,) and that they should be discharged 
as parties to said proceeding. Which motion the Court re- 
fused, holding that the notice was sufficient to make Taylor 
& Co. parties, and counsel for Taylor & Co. excepted. 

The names of F. C. Taylor & Co. were then, by order of 
the Court, inserted in the record of the cause, among other 
creditors, ashaving been duly notified of said application, 
and Taylor & Co, excepted. 

And thereupon said Hughes, (Taylor & Co, objecting,) was 
allowed by the Court to take the oath and be discharged, as 
provided by Act of 1823. To which also counsel for Taylor 
§ Co, excepted, and thereupon tendered their bill of exceptions, 
assigning as error the foregoing decision and orders. 


L. T. Downrye, for plaintiff in error. 


Ramsay & CARITHERS, contra. 


By the Court.—Lumrxiy J. delivering the opinion. 


The complaint in this case is, that the debtor gave notice, 
in terms ofthe Acts of 1801 and 1809, that he would apply 
to the Court, at its next Term, for an order appointing atime 
to hear the application of the insolvent for his discharge; 
and that consequently, he was net entitled to move instanter 
to take the oath, under the Act of 1823. 

When the case was reached, and called in its order, the 
debtor moved to be admitted to take the benefit of the Honest 
Debtors’ Act. The creditor had received ample notice, and 
was present by his counsel in Court. He did not ask for 
time, or the appointment of a future day, to file objections 
to the application. If he had, and stated that he was sur- 
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prised by the form of the notice,and by reason thereof was 
not prepared to contest the motion, or show cause against it, 
time no doubt would have been allowed for that purpose. 
The law, we think, has been substantia!ly complied with. 
And the insolvent debtors Acts should be liberally construed 


in favor of liberty. 
Judgment affirmed. 





Witiiam J. Resse, et al., plaintiffs in error, vs. Joun W. 
SHEPHERD, executor, defendant in error. 


The second original of a declaration against two persons, was served only thir- 
teen days before Court. 

Held, That the suit became a nullity, under the 8th section of the Judiciary 
Act of 1799. 


Complaint,in Sumter Superior Court. Decision by Jupcz 
ALLEN, at September Term, 1858. 


This was an action by John W. Shepherd, executor of 
Andrew H. Tarver, deceased, against William J. Reese, of 
Sumter county, and Wiliam M. Brown, of the county of 
Marion, on a promissory note. 

The orignal petition was filed in the office of the Clerk of 
the Superior Court, February 17th, 1857, and process issued, 
requiring the defendants to appear at the Superior Court in 
and for the county of Sumter, on the second Monday in 
March next, thereafter; Reese was served on the 21st Feb- 
ruary, 1857, by the Sheriff of Sumter county. The second 
original for Marion county issued, and was served on Brown 
the 24th February, 1857. 

The Superior Court of Sumter county, to which the de- 
fendants were required to appear, commenced its session the 
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9th March, 1857, and service on Brown, was therefore only 


thirteen days before the Court to which the suit was return- 
able. 

At September Term, 1857, plaintiff took a verdict and en- 
tered up judgment, upon which a fi fa. was issned, and lev- 
ied on the property of Reese, who filed an affidavit of ille- 
gality on the ground, that Brown, his co-defendant was not 
served in time. The Court sustained the illegality, but held 
that the writ was returnable to September Term, 1857, and 
passed an order, that the verdict and judgment be set aside, 
and the case stand for trial at September Term, 1858. 

At this, the September Term 1858, defendants moved 
to dismiss the action,on the ground of want of service in 
time as above stated. 

The Court refused the motion, and plaintiff had a verdict, 
and defendants excepted. 


McCay & Hawerns, for plaintiff in error. 
L. R. Reppine, contra. 


By the Court.—Bennina, J. delivering the opinion. 


The Statute says, “ And if any such process shall be de- 
livered to the Sheriff, or other officer, whose duty it shall be 
to execute the same, so late, that it cannot be served in man- 
ner aforesaid, twenty days before the sitting of the Court to 
which it shall be returnable, such process shall not be exe- 
cuted, but the officer shall return the same with the truth of 
the case.” Pr. Dig., 420. 

Shall not be executed—these are the peremptory words of 
the Statute. . 

The Statute, then goes on to say, that “all process issued 
and returned in any other manner than that” therein before 
“ directed shall be” “ null and void.” 

These latter words, then, apply to this case, and when they 
do apply to a case, they render the whole proceeding a nulli- 
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ty. So it has ever been held. See fngram vs. Little, 16 Ga. 
Rep., 194. 

This case is much stronger than that, for in this, there was 
no appearance by the defendants, 

But I must say, that, I think, if there is one Statute that 
needs amendment, it is this one in relation to the issue and 
return of process, 

We regret being compelled, as we think, we are, to reverse 
the judgment. 

Judgment reversed. 


McDoxaup J. absent. 





Pieasant J, Purtiuirs, executor, plaintiff in error, vs. W1L- 
Lt1AM H. Lamar, late Sheriff, defendant in error. 


If a Sheriff collect money, and of his own accord deposits the money in a Bank 
which fails, he is liable to respond to the plaintiff. 


Rule against Sheriff, from Muscogee county. Decision by 
Jupce Worritt, at November Term, 1858. 


This was arule against William H, Lamar, late Sheriff of 
Muscogee county, to shew cause why he should not pay to 
the plaintiff the amount due on a fi, fw. placed in his hands, 
at the suit of Pleasant J. Phillips, Executor of H. H. Lowe, 
against Alfred Iverson. 

Lamar answered, that he collect the money, and on the 
same day depasised it in the Manufacturers and Mechanics 
Bank of Columbus, achartered Bank, then doing business, and 
in good credit ; that he kept his bank account of deposit at said 
Bank ; that said money remained on deposit to his credit as 
Sheriff, ready to be paid to the plaintiff upon call or demand, 
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and that before said calla or demand was made, said Bank failed, 
and the money now remains on the books of said Bank, tp. 
respondent’s credit, and he offers to give to plaintiff a check 
upon said Bank for the same, or assign the same to him. 

The amount received by the Sheriff, was $949 59, in full 
of principal, interest and cost, 29th August, 1856. The Man- 
ufacturers and Mechanics Bank failed on the 2d November, 
1856. 

This rule was issued from, and heard by the Inferior 
Court, which Court discharged the same; to which decision, 
counsel for Phillips excepted and sued out a certiorari to 
correct and reverse said order. 

Upon hearing the same, the presiding Judge of the Superior 
Court, (Worrill, J.) dismissed the certiorari, and affirmed the 
judgment of the {nferior Court, and counsel for Phillips ex- (a 
cepted to said decision, and assigns the same as error. 























R. W. Denton, for plaintiff in error. 






Wier WIttrAMs, contra. 


By the Court—McDonatp, J. delivering the opinion. 









The law makes the Sheriff the collecting officer under fi- 
nal process of the Courts, and it holds him liable to a stringent 
and summary liability. Ifhe fails to do his duty according 
to the exigency of the process in his hands, the 5laintiff is not 
compelled to resort to the tardy remedy of an ordinary suit, 
but he may proceed against him by rule, as for contempt, 
and ccerce the payment of the money instanter, which he 
ought to have in Court, and would have had, but for his 
misconduct. 

The strictness of the law as enacted by our Legislature, 
and as enforced by- our Courts in regard to Sheriffs, grows 
out of the important relations which that officer sustains to 
the community, as the executor of the final judgment of the 
law. The interests of every litigant who obtains a judgment 
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in the Court, must necessarily be comimitted to his hands, if 
the judgment cannot be otherwise enforced than through the 
use of the process of the Courts. The Courts of Georgia had 
ever held (prior io the passing of the act of 1839 to make valid 
certain bonds, Codd, 534 and 535,) where I have practiced 
before the establishment of this Court, that contracts made 
by Sheriffs with defendants, whose property had been taken 
in execution, for leaving the property executed in their hands, 
were void for ease and favor, as being against the policy of 
law. The Acts referred to validates contracts as between 
Sheriffs and other officers named therein, and defendants 
made forthe above purpose ; butsuch contracts it is expressly 
declared, shall not affect the rights of plaintiffs, or their reme- 
dies against Sheriffs and other officers, 

This act expresses strongly the Legislative mind, that pri- 
vate arrangements made by Sheriffs, who are officers of the 
law, with defendants whose property they may have levied 
on, for the forth-coming of the property, shall not prejudice the 
interest of plaintiffs. It certainly cannot be held that con- 
tracts or arrangements in regard to the money by Sheriffs, after 
it is in hand, by means whereof it is exposed to loss, and ul- 
timately lost, can be allowed to exonerate them from liabili- 
ty and throw the loss on plaintiffs) The process requires 
them to have the money in Court, and after having collected 
it, nothing but inevitable accident can relieve them from lia- 
bility. The Sheriff had collected the plaintiffs money, and 
without authority from him, and of his own accord, had 
placed it on deposit in bank as Sheriff. It was put in bank 
on general deposit. Such a deposit creates the relation of 
debter and creditor, between the bank and the depositor. It 
is not a bailment, for the bank has a right to use the deposit 
as its own money, and is liable to pay on demand, and no 
interest accrues but from the time of demand and refusal to 
pay. Itis aloan, In the case of Brown vs. Hanford, 5 
Hill's Rep. 591, it was held that the Sheriff after levying on 
he goods of a defeudant, and having deposited them with a 
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person solvent and responsible, who receipted to him for 
them, was.not liable, the goods having been casually burnt, 
and without fault. The solvency of the receptor was not 
questioned. Judge Cowen, in delivering his opinion seems 
to have thought, that if there had been any doubt of the 
ability of the receptor of the goods in that case, the determin- 
ation would have been different, and remarks very truly, 
that the Sheriff was under no obligation to deliver over the 
goods, and must see at his peril, that the substituted security 
be available. And, again, “ it is of the nature of every trust, 
that when the trustee parts with the fund, and takes a sub- 
stituted security, he is guilty of a conversion and must an- 
swer at all events.” It is difficult to perceive on what princi- 
ple the case was decided, as it was. 

I will remark thut it cannot be recognized as law here. 
Our statute, which authorizes Sheriffs to take bonds for the 
forthcoming of property on the day of sale, but holding the 
Sheriffs, nevertheless, liable to plaintiffs, if the property 
should not be protluced, forbids it. I repeat, I do not see how 
the case can be supported on principle. It seems to me that 
the analogies referred to, are not apposite, and are therefore, 
not good authority for it, The case of a factor del credere is 
not the case of a public officer,on whose faithful conduct 
the whole community are forced tu rely for the attainment of 
their rights through the Courts, and a receiver is a special 
officer of a court of Chancery. 

A man has a choice in the selection of a factor, but not so 
of a Sheriff; and a receiver is under the order and control of 
the Court to which he owes his appointment, and is ac- 
countable as that Court shall order and direct. Ifa Sheriff 
can excuse himself, by delivering over property taken in ex- 
ecution by him to the custody of an individual of ability to 
pay for it, if it be not forthcoming to answer the plaintiffs de- 
mand, and it be casually lost, plaintiffs are subjected to inju- 
ry and loss at the hands of those in whom the law does not 
require them to confide. But the same learned Judge, whose 
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remarks I have already quoted, says that “no case goes the 
length of saying that, if the goods be destroyed without any 
fault of the Sheriff, the plaintiff shal! not be entitled to sue 
out a new execution, or the Sheriff to make a new levy.” I 
would say it would be an extremely hard case for the de- 
fendant to be subject to a second levy, and of consequence, 
to a second payment of the debt, if his property sufficient 
to satisfy it had been taken in execution and lost or destroyed 
without his fault. I cannot regard that as sound law. 

Sheriffs cannot force on plaintiffs the risk of the solvency 
of any bank in which they may choose to deposit money 
which they collect. That risk is their own. There are not 
banks in every county where Sheriffs may deposit money 
collectedbythem. Ifa Sheriff in acity may loan money col- 
lected by him to a bank, and every general deposit is aloan, a 
Sheriff in the country may loan to an indvidual in good credit 
at the time, and if the failure of the bank should excuse the 
city Sheriff, the failure of the individual ought to protect the 
country Sheriff. This Court cannot countenance or affirm a 
rule, apt to operate so injuriously to plaintiffs. The Sheriffs 
will run but little risk if they make the plaintiffs or their at- 
torneys the depositories of their own money, which may 
generally be done with the slight inconvenience of notifying 
them by mail or otherwise, that the money is collected and 
ready to be paid. 


Judgment reversed. 
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Greorce Hareraves, adm’r, Plaintiff in error, vs. SEABORN 


Jones, defendant in error. 









[1.] It is too late, when a cause is called for trial on the merits, for the de- 
fendant to move to dismiss a bill, because the complainant has an adequate 
common law remedy, the answers all being in and no demurrer filed. 






{2.] If the answer admits the equity in the bill, or what is alleged as equity, 
and alleges such matter, as, if proven, would defeat the complainant’s equity, 
which matter is not strictly responsive to the bill, this Court will not control 
the discretion of the Chancellor below in retaining the injunction. 











In Equity in Muscogee Superior Court. Decision by 
Jupge Worri Lz, at May Term, 1858. 









This was a bill filed by Seaborn Jones against James H. 
Shorter, administrator of Eli S, Shorter, deceased. 

The bill states that one George W. Dillingham, late of 
Muscogee county, in said State, departed this life intestate, 
possessed of a considerable estate, and that letters of admin- 
istration thereon were granted to John Dillingham, and 
that complainant and Eli S. Shorter became his securities; 
that Shorter died in 1836 intestate, and James H. Shorter 
and Sophia Shorter were appointed his administrator and 
administratrix, but that James H. Shorter took upon himself 
the principal management and control of the affairs and 
assets of said estate. ; 

The bill further states that the Farmer’s Bank of Chatta- 
hoochee instituted suit, and recovered judgment against the 
said George W. Dillingham, administrator as aforesaid, for 
two thousand five hundred and ninety-five dollars and 
seventy-eight cents, ($2595 78) besides interest, and finding 
no property of said Dillingham out of which to satisfy said 
judgment, said Bank, after Eli 8. Shorter’s death, instituted 
suit in the name of the Inferior Court, as a Court of Ordi- 
nary, against said Dillingham and complainant, upon the ad- 























ministration bond, to recover the amount of said judgment; 
and at April Term, 1838, of the Superior Court of said 
county, recovered judgment against said Dillingham and 










SUPREME COURT OF GEORGIA. 








Hargraves, adm’r vs. Jones. 








complainant, as survivors as aforesaid, for $2595, as princi- 
pal, and $725 58 interest. 

The bill further states that said judgment, although nomi- 
nally for the Farmers’ Bank of Chattahoochee, was really 
for the benefit of Alfred Iverson, who was alone beneficially 
interested therein, and that Iverson has received upon said 
judgment out of the property of George W. or John Dilling- 
ham, or both, the sum of $760 00, and that complainant 
paid on said judgment the sum of $2230 on 7th October, 
1851, leaving a balance due at that time on said judgment of 
about $1057 60. That since the payment above stated by 
complainant, Iverson, on the day of 1852, trans- 
ferred said judgment to James H. Shorter, receiving from 
Shorter the bills of the Central Bank of Georgia, (as com- 
plainant has been informed and believes) which bills were 
at a discount of twenty or twenty-five per cent. 

The bill further states that John Dillingham is insolvent, 
and out of the State, and that James H. Shorter intends to 
collect the balance due on said judgment out of complainant, 
who was only a security with Eli S, Shorter, deceased, and 
who would have been sued thereon with John Dillingham 
and complainant, had he been in life at the time suit was 
brought. That James H. Shorter, administrator of Eli 8, 
Shorter, deceased, has a large amount of assets in his hands, 
more than sufficient to pay said balance due on said judg- 
ment, and had at the time he purchased said judgment from 
Iverson ; and that complainant has paid more than one-half 
of said judgment, and if the balance is now collected from 
him, he will be driven to the trouble and expense of com- 
mencing suit against the said James H. and Sophia Shorter, 
administrators of Eli S. Shorter, deceased, and delayed in 
the recovery back of the money thus paid, orto be paid by 
him. 

The bill prays that said James H. Shorter, as the principal 
acting administrator of Eli S. Shorter, deceased, may charge 
up the balance due on said judgment to the estate of his in- 
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testate, and to contribute to complainant what is due to him 
in the premises, and to relieve and discharge him from 
all further liability on said judgment, &c. There was 
also a prayer that defendant be enjoined from all further 
proceedings under said judgment and execution, until the 
further order and decree of the Court. 

The bill was _ read, sanctioned, and an injunction ordered 
at chambers, 25th April, 1844, 

The answer of defendant admits that Dillingham died 
about the time stated in the bill, that administration was 
granted on his estate, and bond and security given as there- 
in stated ; that Eli S, Shorter died, and defendant and Sophia 
S. Shorter, administered upon his estate, and that defendant 
took upon himself the principal burden of said administra- 
tion, and managed and controlled most of the assets—ad- 
mits the recovery of the judgment as stated tn the bill, and 
the payments thereon from the property of Geo, W. Diiling- 
ham, and by complainant, and that the said judgment and 
fi. fa. were assigned to defendant by [verson 5th July, 1842, 
and ‘that there was then due on said jugdment a balance of 
$1117, or thereabouts—admits that he paid Iverson in Cen- 
tral Bank bills in part, which he received at par, being indebt- 
ed to said Bank; that he purchased said judgment on his 
individual account, and paid for the same out of his own 
‘funds, and not out of the funds of the estate of Eli S. Shorter; 
that the transfer thereof was made to him individually—ad- 
mits that John Dillingham is insolvent, and has moved from 
the State, and that it is the intention of defendant to collect 
the balance due on said judgment out of complainant—ad- 
mits that Eli S. Shorter, as co-security, would be liable for 
one-half of said judgment, provided Jones had paid the 
same, and had not been indemnified by the estate of Dil- | 
lingham—denies that he has assets in hand, or had atthe 
time he bought said judgment, belonging to the estate of 
Eli S. Shorter, sufficient to pay the same, or any part thereof; 
butalleges that he has fully administered and paid out all 
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the fands that have come to his hands, and that there are 
still outstanding debts against said estate not paid, and de- 
nies his liability to complainant in this form of proceeding ; 
charges that Jones has received from John Dillingham, ad- 
ministrator as aforesaid, cash and notes and other property 
amounting to ten thousand dollars, as an indemnity against 
his suretyship on said bond. 

At November Term, 1848, the death of James H. Shorter 
being suggested of record, George Hargraves, his adminis- 
trator, was made a party defendant. 

At May Term, 1857, complainant amended his bill, charg- 
ing that said James H. Shorter knew that his intestate Eli 
S. Shorter was the co-security with complainant on John 
Dillingham’s administration bond, and that said John Dil- 
lingham was in failing circumstances, and would not be 
able to account for the assets of George Dillingham, which 
had come into his hands as administrator, aud that com- 
plainant, and Eli S. Shorter’s estate would have to respond, 
as his sureties, to .the creditors and distributees of George 
Dillingham, deceased. 

Complainant, in his amended bill, pares charged that 
a large amount of assets of the estate of Eli S, Shorter came 
into the hands of James H. Shorter; more thau three hun- 
dred thousand dollars, and that said James Hi. well knowing 
his intestate’s liability on said bond, paid to creditors of said 
estate debis on open accounts amounting to one hundred 
thousand dollars or other large sums. That there was a 
valuable brick dwelling housein the city of Columbus be- 
longing to Eli S. Shorter at the time of his death, and many 
negroes, which came into the possession of James H. Shor- 
ter, his administrator, worth $25,000, or ater ree sum, and 
were in his possession at the time he bought said judgment; 


that he received large sums from other sources which he 


paid out and distributed among the heirsat law, after he pur- 


chased said judgment, and much more than sullicient to 
have paid the buiance due on the same, 
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Hargraves, the administrator of James H. Shorter, and 
now defendant tothe bill, put in his answer to said amend- 
ment ; exceptions were filed thereto,some of which were 
sustained, and he ordered to answer over, 

The substance of his answer was, that he had no infor- 
mation or belief as to James H. Shorter’s knowledge of John 
Dillingham’s failing circumstances or insolvency; that he 
believes the assets of the estate of Eli S. Shorter, which 
came into the hands of James H. Shorter, amounted to be- 
tween two and three hundred thousand dollars, and admits 
that open accounts to the amount of one hundred thousand 
dollars were paid by him, and that too with a knowledge 
of the exisience of said administration bond, and that the 
house and lot and negroes came into his hands, and that 
other funds and assets more than sufficient to pay the bal- 
ance of said judgment, &c. 

Upon the case being called for trial, defendant moved to 
dismiss the complainant’s bill for want of equity. 

The Court overruled the motion and defendant excepted. 

Defendant then moved to dissolve the injunction, on the 
ground that there was no equity in the bill, and if any, the 
same was fully sworn off by the answer, which motion the 
Court overruled, and defendant excepted. 


WELLBoRN, Jounson and Stoan, for Plaintiff in error. 
Jones & Jones, and BLanprorp, contra. 
By the Court——McDonatp J. delivering the opinion. 


The bill was filed and answered in 1844, It was amend- 
ed in June, 1857. The original defendant died, and the 
present defendant, as his administrator, was made a party in 
his stead. Heanswered the amended bill on the 8th June 
1857. His answer was excepted to, some of the exceptions 
were sustained, and those which were sustained were an- 
swered by the defendant. 
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[1] The motion to dismiss the bill was made when the 
cause was called for a hearing on the merits, thirteen years 
after it was filed, and after it had been fully answered. The 
ground relied on in support of the motion was, that the 
complainant had an adequate remedy atcommon law. The 
bill ought to have been demurred to at an early stage of the 
cause. 2 Maddocks, Ch. 170, 287. It is too late after the 
parties have subinitted so long tothe jurisdiction of a Court 
of Chancery, and the parties have incurred so much expense 
in the litigation to move to dismiss the bill for such cause. 
Underhill vs. Van Courtland, 2 Johnson’s Ch. Rep. 339, 
369. 

The answer and the original bill admit sufficient matter 
to warrant the retention of the injunction,if there was suffi- 
cient ground for granting it in the first instance. That as- 
sets sufficient were placed in the hands of the defendant in 
error belonging to Dillinghams estate to indemnify him for 
what he had paid, and the balance due on the execution, 
as alleged in the defendant’s answer, may depeud on proofs 
at the hearing under a proper modification of the pleadings, 
if they do not now warrant its admission. The part of the 
answer which brings this matter before the Court, is not 
strictly responsive to the bill; and if, on going into an account 
between the parties, it should be found that defendant in 
error has in his hands assets properly applicable to his in- 
demnity for what he has paid,aud the amount for which he 
is yet liable, the injunction may then be dissolved, and the 
defendant in error be required to account for the said assets, 
either by a decree to pay the amount yet due, and to ac- 
knowledge satisfaction of what has been paid, if proper par- 
ties to warrant such a decree be before the Court; or to 
decree a dismissal of the bill against the plaintiff in error, and 
to allow the execution to proceed. 


Judgment affirmed. 


Judge Bennine being related to one of the parties did not preside in this case. 
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Tuomas Morris anp Wire, caveators, plaintiffs in error, vs. 
Wim B. Sroxes, administrator, &e. propounder, de- 
fendant in error. 


Where a caee has been full and fairly submitted to the jury, both upon the law 
and the facts, and the Circuit Judge is not dissatisfied with the verdict, it re- 
quires an extraordinary case to authorize this Court to interfere and award @ 
new trial. 


Caveat to will, from Muscogee county. Tried before Judge 
WorariLt, at June Term, 1858. 


The facts of this case will be found fully stated in the 
2ist vol. Ga. Reps. 552. . 

The judgment of the Court below, upon a former trial, 
having been reversed by the Supreme Court, the case was 
remanded and came up again for trial, and after the testimo- 
ny was closed and argument had, the Court amongst other 
things, charged the jury as follows: 

“If you shall believe that John L. Lewis was the guar- 
dian of the testator at the time the will was executed, that it 
was executed in the guardian’s house, that the testator at the 
time, was living with his guardian, that the guardian had 
any thing to do in having the will written, and he takes a 
considerable benefit under it, then the presumption of law 
is against the validity of the will, and that undue influence 
was used by the guardian in procuring 'it to be executed, and 
you will find against the will, unless the proof is clear and 
satisfactory, that Phillips, the ward, in making the will, acted 
of his own volition, and that the guardian exercised no in- 
fluence over him. But if Lewis was the guardian of testa- 
tor, and the will was executed in his house, and testator lived 
with him, and the guardian had any thing to do in the wri- 
ting of the will, yet you wil: find in favor of the will, provi- 
ded the proof shows that the testator acted of his own voli- 
tion in the execution of the same, and that the guardian ex- 
ercised no influence over him.” 
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The jury found for the will. Whereupon, caveators moved 


for a new trial on the grounds: 
Ist, Because the'verdict was contrary to law. 
2d, Because the verdict was contrary to the evidence, 
3d. Because the verdict was contrary to the charge of the 


Court. 
The Court after argument, refused the motion for new trial, 
and counsel for caveators excepted and assign said refusal 


S error. 


B, A. Tuornron; and Wm. Dovenerry, for plaintiffs in 


error. 






Jones \x& Jones; and R. W. Denton, contra. 


By the Court.—Lumrxtn, J. delivering the opinion. 


This is the second time this case has been before this Court. 
The complaint before was two-fold. 1st. That the Court 
mistook the Jaw of the case on the first trial, 2d. That certain 
testimony was excluded which should have been admitted. 

The plaint\ff in error, then and now, having been sustain- 
ed on both points, the cause was submitted to another jury. 
On the late trial, all the caveators’ evidence was admitted 
and the law charged, strongly against the propounder of 
the will. The jury found for the will. A new trial having 
been applied for and refused, a reversal is sought here, upon 
the grounds, that the finding is contrary to evidence and the 
charge of the Court. 

We omit any notice of the latter ‘ground. It is a good 
ground, if the Court charged the law correctly, and the ver- 
dict is contrary to the charge. If the Court charge the law 
wrong, it is no ground for a new trial, that the verdict is con- 
trary tothe charge. It is suflicient therefore always to in- 
sist, that the verdict is contrary;to law. For it must come to 


this test at last. 
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Was the verdict so strongly and decic-dly against the evi- 
dence as to constrain the Judge who h:“rd the case, to grant 
a new trial? And to require us, to reverse his judgment for 
refusing to do so? 

We might have found differently, had we been of the ju- 
ry. If the presiding Judge had granted a new trial, instead 
of denying it, we would have acquiesced in his judgment. 
And yet we do not feel at liberty to overrule the contrary 
conclusion to which his honor has come, as a flagrant abuse 
of his discretion. If the Judge who heard the case is not 
dissatisfied with the verdict, it should be a strong, yes, an 
extraordinary case, to justify us in ordering a new trial over 
his head. 

It is conceded, that the testimony was fully and fairly put 
before the jury. The caveators find no fault with the charge. 
There is proof enough in the record to sustain this verdict. 
Would it not be assuming too much, to remand this cause, 
with a view to coerce the jury to reject the will? 

The law of the case is fully vindicated in the late opinion 
of this Court; and is not impugned by the authority cited 
from Hillon Trustees 158,and 17 Engl. Law § Eq. Rep. 357, 
It was forcibly submitted to the jury by the Circuit Judge. 
It cannot be inferred from their finding, that the jury have 
misapprehended or disregarded it. Young Phillips, the tes- 
tator, was at the house of the witness, Wynn, several months 
before he made his will. He was certainly free from all 
fear of his guardian on that occasion. He came to get Wynn 
to act as executor of his will, and trustee of his sister. He 
then stated that he intended to five his sister Leonora, the 
legacies which he did leave her by his will, and no more 
of his estate. 

His bounty to his guardian, though liberal, is not quite 
so large as it is represented. He states that he had received 
property and money from him, for which he had no showing. 
He therefore directed him to be credited with $10,000. This 
looks large. But it will be remembered that his guardian 

VOL, XXVII.—16 
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had turned over to him at one time, seventeen or eighteen 
negroes, which he estimated at $10,000, and which are in- 
tended to be covered by this credit. 

He directs a further credit to be allowed him, for all vouch- 
ers, supported by the guardian’s affidavit ; and for all re- 
ceipts not already. returned to the Ordinary. There is noth- 
ing necessarily wrong in this. It compels the guardian to 
account with the remaindermen, at the death of the grand- 
,parents of his ward, for all the money in his hands. 

Finally, he gives him commissions on all his receipts and 
disbursements. This is what weas lawyers often do, in set- 
tling estates, whether returns have been regularly made or 
not. He makes him residuary legatee, until the death of 
his grand-parents, when the property goes over to others, 

I do not refer to these facts to show, that the verdict was 
right. But to repel the inference, that the jury acted under 
the influence of some undue bias. I repeat, that asa whole 
the evidence has struck me differently from what it did the 
jury; but that is their business, not mine. The case was 
fairly left to them upon the facts and the law. 

The case turned after all, very much upon the credibility 
of one of the caveator’s witnesses, Dr. Lyons. The char- 
acter of this witness and the credit due to him were matters 
peculiarly within the province of the jury. Include the tes- 
timony of this witness, and the case is with the caveators. 
Exclude it, and the weight is perhaps the other wavy. We 
held that it was competent, and it was let,in. But we 
cannot rule that the jury were bound to believe it, whether 
discredited in any of the fsual ways or not. Counsel for 
caveators, say they lost the case because Dr, Lyon was not 
believed. We cannot help that. We in this Court labor 
under a great disadvantage in weighing thetestimony. Men 
will be estimated according to their moral worth. And they 
ought to be. And of this, the Court below and the jury are 
much better judges than we can be. 

Seeing that we are called on to pass upon the evidence in 











MACON, JANUARY TERM, 1859. — 243 





Stanford vs, Pruet. 












almost every case brought before this Court, it begins to be 
time that a tariff should be established, by which it can be 
ascertained how many jurors shall go to makea Judge, upon 
mere questions of fact. Or, in other words, how many ver- 
dicts shall weigh against the opinion of the Court? In the 
case of Mealing § Pace, to which this has been attempted 
to be assimilated, (21 Ga. Reps. 464,) neither the counsel nor 
the jury seem to have understood correctly, the Jegal princi- 
ples involved in that trial, until the case went back the last 
time. And I should feel much more inclined to overrule 
the verdict in this case, were there nice’questions of legal 
science concerned. But here it is merely a;deduction from 
the facts. The right and wrong of this case, and all cases 
like it, where the law of the case is but the justice of it, the 
common mind may be more competent to decide than mine. 

Under these circumstances, whether my judgment is with 
the verdict or not, I do not feel at liberty to interfere. 













Judgment affirmed. 







Judge Bennine having been formerly of counsel in this case, did not preside. 





Tuomas W. Sranrorp, endorsee, plaintiff in error, vs. JamEs 
M. Prvet, endorser, defendant in error. 






[1.] 1f the point be made and insisted upon, the statute of another State, can 
only be proven in our Courts, by a certified copy. 






[2.] A. and B. are indebted to C. at Columbus, Georgia, who agree to take their 
note with D. as security, who resides in Alabama. A note is drawn dated at 
Columbus, carried by the makers, to D., who endorses it, and returns it to one 
of the makers, who delivers it to C. at Columbus. 

Held, That the endorsement is a Georgia and not an Alabama contract. 
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Assumpsit, in Muscogee Superior Court. Tried before 
_ Judge Wonrritt, at November Term, 1858. 


Thomas W. Stanford sued out bail process in an action of 
assumpsit, against James M, Pruet, as endorser upon a prom- 
issory note, of which the following is a copy, to-wit: 

Cotumsus, April 16th, 1856. 

‘$300. Three months after date, we promise to pay to 

James M. Pruet, or order, three hundred dollars for value 


received. 
(Signed,) STRIPLING & ALLEY.” 


Endorsed, “ Pay TW. Stanford or order.” 
(Signed,) JAMES M. PRUET.” 


It appeared that Stripling and Alley being indebted to 
Stanford of Columbus, Georgia, three hundred dollars, a 
balance due for a boiler bought by them of him in Columbus, 
Georgia, made the note sued on, and procured Pruet to en- 
dorse it for their accommodation. After Pruet endorsed it, 
it was delivered to plaintiff The makers and endorser, at 
the time the note was made and endorsed, resided in and 
were citizens of the State of Alabama, where they all resided 
at the time this suit was brought. 

Defendant pleaded that he endorsed said note in the State 
of Alabama, where he and the makers resided, and that by 
the laws of that State, he as endorser was discharged unless 
the makers were sued to the first Court after the note be- 
came due, and a return of nulla bona on the execution; and 
that said note was not sued on within that period. 

Defendant in support of his plea proposed to read in evi- 
dence, from a book, purporting to be a code of the laws 
of the State of Alabama, and published by authority of 
law, so much thereof as showed that by the law of said 
State an endorser of a note not payable at a bank, is 
not liable on his endorsement unless the maker of the note 
is sued to the first Court after the same falls due, and a return 
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of no property is had on the execution. To the reading of 
which, plaintiff objected, on the ground that the book was 
not evidence of what the law of Alabama was; but that it 
must be proved by a witness, if it was the unwritten law, or 
by an exemplified copy, if it was statute law. The Court 
overruled the objection, and admitted the book to be read as 
evidence of what was the law of the State of Alabama, and 
to this ruling plaintiff excepted. 

It was admitted that the makers and endorser of the note 
lived in Barbour county, Alabama, at the date thereof, and 
have resided there ever since. That there had been two 
Courts each year in which suit might have been brought 
there. 

The Court charged the jury, that if there was no evidence, 
that at the time defendant endorsed the note, it was the un- 
derstanding of the parties, that the undertaking of defendant 
was to be performed in the State of Georgia, then the en- 
dorsement will be deemed an Alabama and not a Georgia 
contract, and they should find for the defendant. 

But if from the proof, it appeared that the undertaking of 
the defendant was to be performed in Georgia, though the 
note was made and endorsed in Alabama, then the endorse- 
ment will be held a Georgia contract, and they should find 
for the plaintiff. 

To which charge plaintiff excepted. Plaintiff then reques- 
ted the Court to charge the jury: 

lst. That if they believe from the evidence that the de- 
fendant endorsed the note in Alabama for the accommoda- 
tion of the makers, and handed the same back to Alley, one 
of the firm, who brought the note and delivered the same 
to the plaintiff in Columbus, Georgia, to pay a debt the ma- 
kers were owing plaintiff, then the endorsement is a Georgia 
contract, and the plaintiff is entitled to recover. 

2d. That if the jury believe that defendant endorsed the 
note and handed it to the makers, and that Alley, one of 
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said makers, delivered the same to plaintiff iu Columbus, 
Georgia, that then the plaintiff is entitled to recover. 

3d. That if the jury believe that plaintiff agreed to accept 
the note of Stripling & Alley, endorsed by a person residing 
in the State of Alabama, and they made the note sued on, 
and defendant endorsed it in the State of Alabama, and de- 
livered the same to one of the makers, who took it, thus en- 
dorsed, and delivered it to the plaintiff in Columbus, Georgia, 
and the same was there accepted in paymeut of the debt of 
Stripling & Alley, that then the plaintiff is entitled to re- 
cover. 

4th. That if the note on its face purports to have been 
made in Columbus, and if so purported when endorsed by 
defendant, and for the benefit of the makers, and thus en 
dorsed, was delivered to Alley, to be negotiated in Columbus, 
Georgia, that then they may’ infer that it was intended by 
the defendant, that it should be performed and executed un- 
der the laws of Georgia. 

Each and all of which requests, the Court refused to give 
in charge, and plaintiff excepted and tendered his bill of 
exceptions, assigning as error, the foregoing rulings, charges 
and refusals to charge. 


WeLLzorRN, Jounson & Sxoan, for plaintiff in error. 


Doveuerty; and Laws, contra. 
By the Court.—Lumpxtin, J. delivering the opinion. 


[1.] Can the laws of another State be proved in this, by a 
book purporting to contain those laws, and to be published 
by authority of the other State? 

It is conceded, that they cannot be at common law; but 
that an exemplified copy of the statute must be produced. 
In the State Courts, there is a conflict of practice upon this 
subject; an overwhelming majority adhering to the common 
law rule. It would bea great convenience to admit the book 
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asevidence. We admit their reports, without questioning thei 

authenticity. And we often form our judgment upon the cita 

tion of State statutes in these reports. Still, 1 am not prepared 
to say, that we are authorized to depart from the common law 
rule, without legislation, when the point is made and insisted 
upon. I trust the Legislature will interpose and regulate this 
matter. It puts parties to unnecessary delay, expense and 
trouble, and for no compensating benefit. It is much easier 
in this age of sleight of hand, to forge the exemplification of 
a statute, than to palm off a spurious book upon the Courts- 
And especially should this courtesy be extended to our next 
door neighbor, Alabama, where Cobb’s Digest is constantly 

read as evidence of our law, without objection. 

[2.] Is the endorsement of Pruet an Alabama or a Geor- 
gia contract? The note was for a debt due to the plaintiff, 
by Stripling & Alley. He resided at Columbus, Georgia, 
where the note is dated, and required city security. Strip- 
ling & Alley refused to give it, but promised to give the de- 
fendant, Pruet. Alley took the note to Midway, Barbour 
county, Alabama, where Pruet endorsed it, returned it to Al- 
ley, one of the makers, who delivered it to the plaintiff at 
Columbus, 

Had Alley been the agent of Stanford, to get the endorse- 
ment, a delivery to him in Alabama, would have been a de- 
livery to Stanford. And that would have been the case of 
Levy § Cohen, (4 Ga. Rep’s. 1,) where we held that the 
deposit of the note in the post office at Savannah, was a de- 
livery to the plaintiff ¢here, the mail being the common agent 
of the contracting parties for that purpose. In Coz vs. 4d- 
ams, 2 Kelly, 158, the contract of endorsement was com- 
plete in Alabama. And of course governed by the laws of 
that State. 

But here, Alley was not representing Stanford, but acted 
for himself and Stripling. He was not bound to deliver this 
note at all. He would have violated no obligation, been 
guilty of no breach of trust, had he failed or refused to do 
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so. His creditor agreed to this arrangement provided the 
debtor would make it. Still he might, even after the note 
was endorsed and returned to him, have repented or changed 
his mind; and adjusted his liability in some other way. It 
was his paper, and optional with him to deliver or withhold 
it, The contract was not binding, and consequently not 
consiimmated until the delivery of the note. to Stanford at 
Columbus. “This being so, was not the note, made and en- 
dorsed at Cc Columbus, and therefore to be considered a Geor- 
gia contract, as much so asif Pruet had actually and manu- 
ally endorsed it there, or wrote his name in blank, to be fill- 


ed up at Columbus, by Alley, Ais agent 2 We think so. 
Judgment reversed on first ground. 


Judge McDonatp, on account of illness, did not preside in this case. 





Rosert E. Dixon, administrator, plaintiff in error, vs. Rrcu- 
ARD R, Cuyzer, administrator, defendant in error. 


In a proceeding to foreclose a mortgage on real estate, it is competent for the 
mortgagor, atthe second Term, to show for cause, why the rule absolute 
should not be granted, that the mortgage debt is usurious, that it is founded 
upon a gaming consideration, or that it was contracted to compound a felo- 
ny, orthatthe mortgage was given under duress, or has been released, or to 
avail himself of any other defence which goes to show that the mortgagee is 
not “entitled? toa judgment of foreclosure, or that the amount claimed is not 
due. 

The administrator of the mortgagee is entitled to foreclose at law against the 
administrator of the mortgagor, and the heirs ofthe mortgagor are not neces- 
sary parties. 


Foreclosure of mortgage, from Muscogee county. Decis- 
_ion by Judge WorniLx, at November Term, 1858, 


Richard R. Cuyler, administrator of James Holford, de- 


‘ 
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ceased, filed his petition for the foreclosure of a mortgage of 
certain real estate, executed by Daniel McDougald to said 
Holford. Robert E. Dixon, the administrator of McDougald, 
was made the party defendant in and to the petition which 
was returnable to November Term, 1858, of Muscogee Supe- 
rior Court, at which Term Dixon appeared and demurred to 
the petition, on the grounds: 

1st. That the petition fora rule nist showed that Holford 
was to use due diligence to collect the bills, the payment of 
which McDougald had guaranteed, and that said petition 
showed uponits face that Holford had not used due diligence. 

2d. That Holford’s administrator could not proceed by 
petition, under the Act of 1799, to foreclose said mortgage 
against Dixon, administrator of McDougald, but to do so, 
should file his bill in chancery, and make the heirs at law of 
McDougald parties, 

After argument, the Court overruled the demurrer, upon 
the ground that the same was premature, that not being the 
proper time to make and hear said demurrer. To which de- 
cision counsel for defendant excepted, 

The Court then granted the usual rude nisi, and defendant 
excepted. 


Jounson & Sitoan; Ramsay & Cariruers, for plaintiff in 
error. 


Doveuerty ; and Coorrr, contra. 
By the Court.—Lumrxi, J, delivering the opinion. 


This was an application to foreclose a mortgage on real 
estate, purporting to have been made by Daniel McDougald, 
.in his lifetime, at the instance of R. R, Cuyler, administrator 
of James Holford, deceased. Robert Dixon, the administra- 
tor of McDougald, came in to Court and demurred to the 
application on two grounds, 

Ist. Because the mortgage was given by McDougald to 
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secure a certain guaranty given to Holford to insure the col- 
lection of a deposit made by him in the Planters and Me- 
chanics Bank, said guaranty imposing due diligence on Hol- 
ford to collect the deposit, and the record showing that no 
such diligence had been used. 

2d. Because the administrator of the mortgagee could not 
foreclose against the administrator of the mortgagor at law, 
but he must go into equity, and make the heirsa party. The 
Court overruled the demurrer, upon the ground that it was 
premature, and granted the rule nisi. 

When may the mortgagor be heard against the proceed- 
ing of foreclosure? As the statute requires that service be 
made of the rule nisi, after it is taken, either personally or 
by publication, the appearance in this case was perhaps pre- 
mature. I am not so well satisfied on this point. Notice 
of the intention to apply should, by law, be given so many 
days before Court, or the mortgagor served with a copy of 
the petition, as in other suits. It were better every way if 
he could be heard at the first Term. Our statute prescribing 
the mode of foreclosing mortgages, which is exceedingly de- 
fective, does not seem to contemplate this. Construe it lit- 
erally, and it is too absurd and unreasonable to be executed. 
It would be an unmitigated curse. It says nothing about 
appearance until after the rule absolute is granted, the prop- 
erty sold, and the money brought into Court; and indicates 
no other defence then but payments and equitable sets-off. 
This exposition, however, of the Act, has been long since 
exploded. 

It has been usual for the Courts to require of the party to 
make outa prima facie case; to exhibit with his petition 
the evidence of indebtedness. But be this as it may, what 
must be shown before the mortgagee is entitled to his rute 
absolute? He must show that he is “ entitled” to foreclos 
That is the language of the Act. And also, what is due up- 
on the mortgage. It follows, of course, that both of these 
matters may becontested by the mortgagor. He may insist 
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that the mortgagee is not “ entitled’’ to foreclose for the whole 
or any part of his claim; that, in truth, there is nothing 
* due” on it. 

And this he may do, by what appears on the face of 
the papers, or by pleading and proving that the note is usu- 
rious, (1 Kedly, 392,) or founded upon a gaming considera- 
tion, or that is was given to compound a felony, or was co- 
erced by duress, or that the mortgage has been released. In 
showing cause against the rule, he may avail himself of 
these and all other meritorious defences, 

Why give notice at all, if the mortgagor is shut out from 
any defence until after judgment of foreclosure is rendered 
againsthim? There is enough in the Act to justify this in- 
terpretation. It is one taken by this Court the first year af- 
ter its organization; and the only one which will save the 
statute from being looked upon as a nuisance, 

2. As to the other ground, we think the Court construed 
the Act of 1799 correctly. The Legislature having given a 
common law remedy to partition lands, foreclose mortgages 
on real estate, and establish lost papers, we apprehend equity 
has lost its jurisdiction over these subjects, provided the rem- 
edy at law is complete. Suppose a bill filed for any of the 
foregoing purposes, would it not be demurrable, upon the 
ground thatthe complainant had an adequate and ample rem- 
edy at law? We think so. 

” ‘If there be special circumstances, recourse may still be had 
to chancery. We see no reason why the administrator of 
the mortgagee should not apply at law to foreclose. Nor do 
we think it necessary that the heirs of the deceased mortga- 
gor should be made a party. The administrator represents 
the estate for the purpose of paying just debts, and resisting 
the payment of all improper demands. He is bound by the 
statute to pay mortgages, and to pay this mortgage, provided 
it be foreclosed. Is he not the proper person to contest its 
enforcement? Heirs at law may maintain ejectment against 
a wrongdoer. And they may make partition amongst them- 
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selves of the lands of their ancestor. But if these lands have 
to be applied to the payment of debts, the administrator is 
the only legal representative of the intestate for that purpose. 
And the heirs are bound by his acts. 


Judge Bennine having been formerly of counsel inthis case, did not preside. 





Tue Sournern Bank or Georeta, plaintiff in error, vs, THe 
Mecuanics Savines Bank, defendant in error. 


[i.] Where a bank is sued, an appearance by the bank to take advantage of 
an important privilege secured by the charter, is a waiver of any irregularity 
in the service of the writ. 

[2.] Where a bill of exchange or draft is endorsed tm full by the payees, suit 
cannot be maintained in the name of the payees, while the endorsement 
Stands. 

[3.] Where two sets of notarial protests upon the same bill, are filed under the 
act of 1836, both are entitled to be read without further proof by the Notary. 

{4.] Under the 17th section of the charter ofthe Southern Bank of Georgia, no 
action can be brought against said bank under said charter, until special de- 
mand is made of the debt or due claimed by the creditor. 


Assumpsit, in Decatur Superior Court. Tried before Judge 
ALLEN, October Term, 1858. : 


This was an action of assumpsit brought by the Mechan- 
ics Savings Bank against the Southern Bank of Georgia, on 
three bills of exchange, of which the following are copies: 


“SouTHern Bank or GEorGIA, 
Bainbridge, August 30th, 1857. 
$3000. Sixty days after date pay to the order of S. B. 
Williams, Cashier, at Nassau Bauk, New York City, three 


thousand dollars. 
H. H. HUBBARD, Cash’r.” 


To Cashier of Dandridge Bank, Dandridge, Teun., No. 309.” 
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Endorsed. ‘Pay to Geo. W. Duer, Cashier, or order. 
S. B. WILLIAMS, Cash’r.” 
Words written across the face, “ acccepted, 
WM. A. BRYAN, Cash’r,” 


**SouTHERN Bank oF GEORGIA, 
Bainbridge, July 22d, 1857. 
$2000. Ninety days after date pay to the order of S. B 
Williams, Cashier, (acceptance waived) three thousand dol- 
lars. N. L. CLOUD, Pres. 
To Bank of the Republic, New York City, No. 326.” 
Endorsed. “ Pay to Jno. R. Kearney, Assistant Cashier, or 
order. S. B. WILLIAMS, Cash’r.” 


“SouTHern Bank or Georeia, 
Bainbridge, July 1st, 1857. 
$3000. Ninety days after date pay to the order of S, B. 
Williams, Cashier, (acceptance waived) three thousand dol- 
lars. N. L. CLOUD, Pres. 
To Bank of Republic, New York City, No. 308.” 
Endorsed. “ Pay Jno. R. Kearney, Assistant Cashier, or 
order. S. B. WILLIAMS, Cash’r.” 


Service was acknowledged in the usual form, and process 
waived on the orignal declaration by R. W. Hubbard. At 
the appearance Term, an affidavit, of which the following is 
a copy, was sworn to in open Court. 


‘‘GroretA, Decatur Superior Court, 
Mechanics Savings Bank, 


\ April Term, 1858. 


vs. 
The Southern Bank of Georgia. 


Appeared in open Court, Rufus W. Hubbard, Cashier of 
the Southern Bank of Georgia, who being duly sworn, says 
that the Southern Bank of Georgia has a substantial defence 
to the suit against it by the Mechanics Savings Bank ; and 
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that the Southern Bank of Georgia, is less prepared for trial, 
than it will be at the next Term of this Court. 
(Signed.) R. W. HUBBARD, Cash’r. 


Sworn to in open Court, this 28th April, 1858. 
LUKE MANN, Cl’k, S. C. 


Upon the foregoing affidavit, the Court continued the cause 
until the next Term, when defendant filed his plea, denying that 
R. W. Hubbard was Cashier of the Bank, or that he had au- 
thority to acknowledge service or waive process as aforesaid, 
The Court, on motion, ordered this plea to be stricken, be- 
cause it was not verified by affidavit. 

Plaintiff having tendered in evidence, the bills of ex- 
change, and certain papers purporting to be notarial protests, 
defendants counsel objected to the protests, on the ground, 
that they did not show the non-payment of the bills, nor 
that the defendant had notice of the dishonor of the same, 
Counsel for plaintiffs, then tendered in evidence, as notarial 
protests of said bills, other papers not attached to them, but 
which did show the non-payment of the bills, and that no- 
tice of the dishonor had been properly given. Counsel for 
defendant objected to the introduction of the last mentioned 
papers, “ because they contained notarial acts, subsequent to 
the original protests.” The Court overruled the objection, 
and the jury returned a verdict in favor of the plaintiff for 
the sum of nine thousand dollars, with interest and costs of 
suit, and five per cent. damages, 

Defendants counsel moved for a new trial, on the follow- 
ing grounds: 

1st. Because R, W. Hubbard, who acknowledged service, 
and waived process, had no authority so todo; and the Court 
erred in not dismissing the case, on motion, for want of ser- 
vice. . 
2d. Because the Court refused to hear the issue tendered 
by said bank, denying the authority of said R. W. Hubbard 
to aclnowledge service, and waive process. 
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3d. Because plaintiff showed no title in himself, to said 
bills of exchange. 

4th. Because the plaintiff had neither alleged in his dec- 
laration, nor proven on the trial, that any demand had been 
made on the bank, for the payment of said bills, before suit 
was brought on the same. 

5th. Because the Court erred in allowing the second set of 
protests to go to the jury, as evidence of notice of the dishon- 
or of the bills. 

6th. Because the Court erred in allowing the bills of ex- 
change, and notarial protests to go to the jury, as evidence 
of indebtedness of defendant to the plaintiff. 

7th. Because the Court erred in its charge to the jury, 
that the plaintiff was entitled to five per cent. damages, if the 
bills were returned protested for non-payment, there being no 
allegation of damages in plaintiff’s declaration. 

8th. Because the verdict is contrary to law, in this, that it 
finds for the plaintiff, the principal debt, with five per cent. 
damages, when the verdict for damages should have been 
added to the principal, and the whole found in bulk as prin- 
cipal. 

The Court refused to grant the new trial, and defendant, by 
counsel, excepted. 


Law & Sims, for plaintiff in error. 


Cotz, contra. 


By the Court.—Lumpxin, J. delivering the opinion. 


Ought the Court to have sustained the motion to dismiss 
this case? 

[1.] The first ground taken in the motion, was, that R. 
W. Hubbard, who acknowledged service and waived process 
upon the writ, was not at the time, nor since, an officer of the 
Southern Bank of Georgia, and had no authority to make 
said acknowledgment and waiver, or to bind the said bank, 
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nor did he undertake, by signing his name as President, 
Cashier, or other officer of said bank, to waive service or 
process, 

A sufficient reply to this objection is, that the President of 
the bank came into Court at the appearance Term, and made 
oath, under the 17th section of the charter, that the bank had 
a substantial defence to the suit, and that said bank was less 
prepared for irial, than it would be at the next Term; and 
thus the trial was postponed for six months. The plaintiff 
being entitled, under the charter, to take judgment at the first 
Term, unless this affidavit was made. Itis immaterial, there- 
fore, whether Hubbard had authority to do what he did or 
not, this appearance ratified his act. 

[2.] The second ground taken to dismiss the case, was, 
that the plaintiff had not shown any title in himself, to the bills 
of exchange sued on, or any authority to sue said bills in 
the name of the plaintiffs. Neither was there any averment 
in the plaintiffs declaration of the transfer of said bills by the 
payee to the plaintiff. 

The papers sued on, in this case, could not be transferred 
by delivery, but by endorsement only ; and they are endors- 
ed in full; and these endorsements prove title out of the 
plaintiff It is said, that it was a mere inadvertence that 
the endorsements were not stricken out,’having been put 
there, merely for the convenience of collecting these bills. 
This may be so; and probably is. And yet it is rather 
unaccountable, that when the objection was made in the 
Court below, to the plaintiff’s right to maintain this action, 
thus calling the attention, of course, specially to this point, 
the endorsement was suffered to remain. 

The Court, we think, erred in overruling this ground. 

[3] The defendants counsel tendered an issue, and offered 
to prove that R. W. Hubbard had no authority to bind 
the bank by his acknowledgment of service and waiver 
of notice. This application was disallowed by the Court, 
because it was not sworn to. Perhaps the Court was techni- 
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cally right, in as much as it was adilatory proceeding. But 
the Court was right for another reason. Conceding the want 
of authority in Hubbard, still, the defendant coming in and 
pleading to the action, was estopped from denying the suffi- 
ciency of the service. 

Another question raised in the record is, as to the admissi- 
bility of the notarial protests. There were duplicate papers. 
Those accompanying the bills,and which counsel in argu- 
ment calls the orignals, did not state that notice was given 
of the dishonor of the bills. This objection having been 
made, another set were offered in proof, containing this state- 
ment. All of these papers had been filed in accordance with 
the Act of 1836; Cobb,273. Defendant’s counsel contended 
in the Court below, and insists here, that the latter set should 
have been proven by the Notary, so that he might have an 
opportunity of cross-examining him. 

I would simply suggest, that he would have made nothing 
by it. When was any evidence ever elicited from a Notary 
Public or merchant’s swearing clerk, hurtful to their employ- 
ers? 

The Act of 1836, is very comprehensive, and we think, 
justified the Judge in admitting the testimony. Neither set 
are dated. It is only conjectural, therefore, that the set at- 
tached to the bills are the originals, as they have been 
termed. The explanation of this matter, is no doubt this. 
It is only under our law, that these protests, by being filed, 
are made evidence. It is not so in New York. The first 
set were made out in conformity with the custom in New 
York. But the omission, as to notice, being discovered, the 
second set were amended in that particular. Both were 
’ made out, from a memorandum book, kept by the Notary 
for that purpose, 

[4.] The plaintiffs having closed, the defendant moved that 
the case be non-suited, on the ground, amongst others, that 
it was not averred or proven, that a demand had been made 
on the bank before suit had been brought. We hold that 
VoL. XXVIIL—17. 
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this was necessary. By the 17th section of the charter of 
the Southern Bank of Georgia, it is provided, that “If said 
bank shallatany time fail, or refuse to redeem any of its notes 
on demand, or pay any other of its debts, when due, and 
payment demanded, it shall be lawful for the holders of such 
bills, or creditors of said bank as aforesaid, immediately to. 
bring suit against said bank for the recovery of the same; 
and there shall be judgment against said bank, at the first 
Term of the Court to which said suits are returnable, unless 
the President and Cashier of said bank, will swear that the 
bank has a substantial defence to said suit, and that said 
bank is less prepared for trial than it will be at the next Term 
of said Court ; and when judgment shall be rendered against 
said bank, execution shall issue against the property of the 
stockholders, which execution, shall first be levied on the prop- 
erty of the bank; but if no property of the bank can be found, 
the sheriff shall make an entry on the execution to that effect ; 
and it shall be his duty forthwith to levy said execution 
upon the individual property of any of the stockholders, and 
so proceed until said execution is satisfied.” PampAlet Acts, 
1855, 1856, p. 95. 

In as much as the bill holder or creditor was entitled by the 
charter to get his judgment at the first Term to which his 
action was brought, it was reasonable and right that he 
should be required to demand the payment of his debt be- 
fore suit. The act is clear and imperative upon this point. 

To obviate this objection, it is suggested by counsel, that 
this is an action at common law, and not brought under the 
charter. We will not stop to consider whether the bank can 
be sued inany other way. Perhaps it may be ; and the remedy 
therein given is cumulative only. The question is, how was 
this suit brought? If not under the charter, why was the 
defendant forced to eome into Court at the appearance Term, 
and make the showing required by the charter, to enable him 
to prevent a judgment at the first Term? That was the ap- 
propriate time for the disclaimer to be made, that the pro- 
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ceeding was not under the charter. Is not that very affida- 
vit, there filed, relied on by the plaintiff, and properly, as a 
ratification of the acknowledgment of service and waiver of 
notice by Hubbard? Butif this writ was at common law, 
this showing was a nullity, and the plaintiff could derive no 
benefit from it. 

Counsel refer to the form of the judgment rendered in this 
case, to show that this was not understood to be a proceeding 
under thecharter. Whatisit? A general judgment against the 
bank only, and not against the stockholders. An examina- 
tion of the 17th section, which I have quoted at length, will 
show, that the judgment is in strict conformity with the stat- 
ute, and could not have been entered up otherwise than as 
it is. How the stockholders are to be charged in execution 
upon this judgment, it is not for us to say. It may be by 
scire facias; but sufficient unto the day is the evil thereof. 
We have had trouble enough in times past, to expound these 


bank charters, and should our lives be spared, we need not 
expect exemption in time to come, 

This suit, then, having been brought under the charter, and 
no special demand having been alleged or proved, a non-suit 
should have been awarded in the case. 


Judgment reversed. 


McDonatp, J. absent. 





Newman McBary, and others, caveators, plaintiffs in error, vs. 
ExizazeTH Wimeisu, propounder defendant in error. 


Letters testamentary should be grantedin the county of the testator's residence, 
at the time of his death. 
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Caveat to will, from Schley county. Tried before Judge 
WorriLt, at August Term, 1858, 


Elizabeth Wimbish, the widow and executrix of William 
Wimbish, deceased, propounded his will for probate in sol- 
emn form before the Ordinary of Sumter county. The case 
was, by consent, transferred to the appeal in the Superior 
Court of said county. Pending the appeal, Schley county 
was created, and the case transferred to that county. 

Upon the case coming up for trial inthe Superior Court of 
Schley county, counsel for caveators moved to dismiss the 
case, and that it be returned to the Superior Court of Sum- 
ter county, on the grounds, that caveators were residents of 
Sumter county, and that the testator died in that county; his 
residence being in that part of the county, which was after- 
wards cutoff and formed a part ofthe new county of Schley,and 
the application for probate was made to the Ordinary of Sum- 
ter county, and the appeal taken to the Superior Court of that 
county, before the creation of Schley county. 

The Court below overruled the motion, and counsel for 
caveators excepted. 

The cause proceeded and the jury found for the will. 

Whereupon, counsel for caveators tendered their bill of ex- 
ceptions, assigning as error the decision above excepted to. 


McCay & Hawkins, for plaintiffs in error. 
ScarporoucH; Branrorp & Crawrorp, contra. 
By the Court.—Lvumrxin J. delivering the opinion. 


The only question argued in this case, and upon which 
the judgment of this Court isinvoked is,in what county the 
will of a testator should be proven, and letters testamentary 
should issue ? 

The testator resided at the time of his death in that part of 
Sumter county, which has been cut off into Schley. The 
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will was propounded for probate in Sumter; a caveat was 
entered and an appeal taken by consent from the Ordinary 
to the Superior Court. At this stage of the case, a division 
of the county took place, and the record of this case with 
that of others, was transferred from Sumter to Schley. 

There is nothing in the Act of 1857, creating this new 
county, which controls this matter. What is more, there is 
no express law upon the subject. If there be,it has escaped 
my search. The practice has been to make probate of wills 
and grant letters testamentary in the county where the testa- 
tor resided at the time of his death. Letters of administra- 
tion must be granted in the county where the intestate resi- 
ded at the time of his death, and no where else. Codd, 286. 
Doubts had arisen as to where letters of administration 
should be granted,and some confusion resulted, as the in- 
testate might have dona notabdilia in different counties. None 
existed as to testators, the practice having been uniform, as I 
have stated. Hence, they were not included in this Act. 
They come within its spirit. 

By the act of 1838, Cobb, 285, where a testator dies out 
of the county of his residence, his will may be proven in the 
county where he dies, provided, any of the witnesses live 
there. But the will and probate are to be transmitted, says 
the statute, to the county where letters testamentary issue, 
without specifying what county. The implication is irfesis- 
tible, however, in favor of the county of his residence at the 
time of the.testator’s death. If the probate is to be sent to 
some other county, to what other except to that of the dece- 
dent’s residence? The exceptional cases provided for in this 
Act, establishes the general rule. And even this only ex- 
tends to the probate of the will,and no further. 

Other reasons might be assigned to sustain the decision of 
the Circuit Court. We see no law for reversing it. 


Judgment affirmed. 
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Jacos Wappet, plaintiff in error, vs. Tue State or GeEor- 
e1A, defendant in error. 


In cases of vagrancy where the evidence is sufficient to authorize the grand 
jury to present the accused, and the traverse jury to convict him of the of- 
fence, and the presiding Judge refuses a new trial, this Court will not inter- 


fere. 
Vagrancy, from Marion county. Tried before Judge Wor- 


RILL, at September Term, 1858. 


Jacob Waddel of the county of Marion, was indicted for 
vagrancy and convicted. He moved for a new trial, on the 
ground that the verdict was contrary to the evidence. The 
Court refused the motion, and counsel for defendant excepted. 


Brianprorp & CrawrorD, for plaintiff in error. 


Sol. Gen. Oxrver, represented by W. D. Exam, contra. 


By the Court.—Lumrxin, J. delivering the opinion. 


The defendant having been convicted of vagrancy in the 
county of Marion, applied in the Court below fora new 
trial,on the ground that the verdict was contrary to the evi- 
dence. And the motion being refused, he brings up his case 
by writ of error, to this Court. 

I was never more impressed with the folly of sticking to 
forms, than when reading the presentment of the grand jury 
in this case. Jacob is accused of having with force and arms, 
&c., doing what? Knocking some one down? No, but with 
foree and arms, doing nothing; strolling about in idleness. 
He is not indicted for being a Anow-nothing, but a do-noth- 
ing. The offence itself is somewhat anomalous. Every 
other in the code charges the defendant with doing some- 
thing. This, for doing nothing. 

Is the offence sufiicieutly sustained by the proof? The grand 
jury presented Jacob, and the traverse jury convicted him 
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upon the testimony, notwithstanding, Jacob was seen plough- 
ing a potato patch, and doing some other small jobs, within 
the last two years. His fancy seems to have been mostly 
to walk the high-ways. The case is not a very strong one, 
still there was proof enough to warrant a conviction. And 
the jury are peculiarly the judges of the proof. 

So Jacob will have to go to work; and not ohly to work, 
but to hard work, Sosays the code. We fear this will go 
hard with Jacob at first. It will bea great change in his 
habits. Might not the law, in this humanitarian age, have 
condemed the vagrant the first year, to work only; and the 
second year to hard work? Ought not a portion of the va- 
grant’s hard earning, to be appropriated to his family, provid- 
ed he have one? 

I am quite satisfied that a large portion of the population 
of our towns, could be convicted upon stronger proof than’ 
this. It is time, perhaps, to give them a scare; to admonish 
them of the old adage, that a bird that can sing, and wont 
sing, must be made tosing. That able-bodied man must not 
cumber the ground, living on the sweat of other men’s toil. 
“Why stand ye here allthe day idle?” is a question which 
the master of the vineyard propounds, and which the penal 
code will have answered. 


Judgment affirmed. 





Henry J. Laman, plaintiff in error, vs. Tuomas P. CoTtre 
and*Asyer Burnam, defendants in error. 


Where an action is brought against the maker and endorser of a promissory 
note residing in different counties, and the writ has been regularly filed, 
sued out and served on the non-resident defendant, leave may be granted to 
perfect service onthe resident defendant. And after both defendants have 
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appeared and filed a meritorious defence, and the case is on the appeal, it is 
too late to object to any irregularity in the proceeding, even if any such exist- 
ed. 


Assumpsit, from Schley county. Decision by Judge Wor- 
RILL, at August Term, 1858. 


This was an action brought in Sumter county, by Henry 
J. Lamar, against Thomas P. Cottle of Sumter county, as 
maker, and Abner Burnam of Houston county, as endorser, 
of a promissory note. , 

The writ issued 29th January, 1856. The Sheriff of Sum- 
ter county returned “the defendant Thomas P. Cottle not to 
be found in the county. This 22d February, 1856.” Bur- 
nam was served by the Sheriff of Houston county, 4th Feb- 
ruary, 1856. 

Afterwards, at a subsequent Term of the Court, it was, on 
motion of counsel, “Ordered, that plaintiff have leave to 
withdraw the original declaration to perfect service upon the 
said Thomas P. Cottle, and that the Clerk of this Court do 
make out a copy of said writ, and the Sheriff be required to 
serve said copy upon said Thomas P. Cottle, at least twenty 
days before the next Term of this Court.” The Sheriff re- 
turned that he had personally served Thomas P. Cottle, 19th 
February, 1857. At September Term, 1857, Cottle and Bur- 
nam both filed issuable pleas, and the case was transferred 
to the appeal by consent; and Cottle residing in that portion 
of Sumter county embraced and cut off into the new county 
of Schley, the case was afterwards by order of Court trans- 
ferred to that county. 

The case coming on for trial in Schley Superior Court, 
counsel for Burnam, moved to dismiss the case as to him, 
upon the ground that the return of non est inventus by the 
Sheriff of Sumter county, as to Coitle, prevented the juris- 
diction of the Court from attaching as to him, Burnam. 

The Court sustained the motion and dismissed the case as 
to Burnam. 
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Counsel for Cottle moved that it be dismissed as to him, 
upon the ground that the order giving further time to perfect 
service on him, was null and void. The Court also granted 
this motion, and dismissed the case as to Cottle. 

To which decisions counsel for plaintiff excepted. 





Hunter & Ents; Srusss & H111, for plaintiff in error. 


McCay & Hawarins; and Scarsoroven, contra. 


By the Court.—Lumrxin J. delivering the opinion. 


The writ in this case, was regularly sued out and return- 
ed. This was the commencement of the suit, and gave the 
Court jurisdiction. The Sheriff returned, that one of the 
defendants was not to be found, although in point of fact, he 
lived in the county, which fact was offered to be proved; 
and was, I believe, a member of the Legislature from that 
county, at the time. Time was asked for and allowed to 
serve him, which was done, in the county. The case was 
delayed, but did not abate. Both defendants came in and 
filed meritorious pleas. And yet after all this, the action was 
dismissed. This case does not fall within any of the pro- 
visions of the 8th section of the Judiciary Act of 1799, pre- 
scribing certain things to be done, and declaring the whole 
proceeding void, provided they are not complied with. A 
hard case of this sort has occurred during the present Term. 
One may well doubt the propriety of the construction origin- 
ally put upon that Act. But it is too late to correct it, except 
by legislation, which has been partially done. 

Under the 11th section of the Judiciary Act of 1799, giv- 
ing the right to sue co-obligors and joint promissors in 
the same action, though living in different counties, it often 
happens that the non-resident defendant cannot be served in 
time. And leave is always granted to perfect service. Why 
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should not the converse of the proposition be true ;- that is, 
where the resident defendant is not served ? 

The fact that the parties have pleaded to the action helps 
the case. And the Act of 1818, if rightfully interpreted, 
would save the case, as it would have done scores of cases 
heretofore. 


Judgment reversed. 


JessE Rosson, plaintiff in error, vs. Exizaneru Joness, de- 
fendant in error. 


{1.] When a man marries a wife entitled to an estate from her former husband, 
which he receives and promises to hold in common with that coming to her 
daughter, of whom he is guardian, and atthe maturity of his ward, settle the 
same upon his wife, said contract is valid; and the fact of his holding the 
possession of the undivided property under such circumstances, will not be 
a reduction of it to possession, by him as husband: further the wife is.en- 
titled to the same by survivorship, at the death of her husband; and a Court 
of Equity will decree asettlement thereof for her benefit, even as against 
the creditors of the husband, and her claim constitutes a sufficient considera- 
tion to support an agreement between her and her son-in-law, as to the 
division of said property. 

[2.] A decree for so much money will not be set aside, unless the Court is 
satisfied that it is excessive, and to an amount that will justify a renewal of 
the litigation. 


[3.] A Court will hardly award a new trial in an important case, because 
testimony has been inadvertently admitted, which is wholly immaterial, and 
which it is apparent could have helped or hurt neither party. 


In Equity, from Calhoun county. Tried before Judge 
ALLEN, at November Term, 1858. 


This was a bill in equity, filed by Elizabeth Jones, against 
Jesse Robson. 
The bill states that plaintiff first intermarried with Drury 
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Stokes, by whom she had one child, Georgia Ann Stokes, 
the wife of defendant. After the decease of Stokes, plain- 
tiff married James Jones, who became the guardian of her 
infant daughter ; that her first husband left a considerable 
estate, and by agreement before marriage with Jones he 
was not to use any partof Stokes’s estate, but the whole was 
to be kept together undivided in his hands, and plaintiff’s 
share was not to be subject to his marital rights, That af- 
ter their marriage, in pursuance of this agreement, all the 
estate of Stokes, which came into the hands of Jones, was 
returned by him, as guardian of the said Georgia Ann, one- 
half of which plaintiff alleges belonged to her. 

The bill further states, that Jones purchased from funds re- 
ceived of the estate of Stokes, four negroes, Ned, Dolly, 
Louisa and Winny, all of which he mortgaged to the secu- 
rity on his guardianship bond, as an indemnity, and that 
Jones died inthe county of Washington, in the year 1841, 
leaving his estate greatly embarrassed; that suit was insti- 
tuted in equity by the surety on the guardian bond, to enjoin 
ereditors and to enforce the prior rights and lien of the ward 
upon his estate, as provided by statute. 

The bill further states that Robson, the defendant, who 
had intermarried with said Georgia Ann, and well knew 
that plaintiff was entitled to one-half of said estate, proposed 
that if she would interpose no obstacle, but would consent 
that said estate might be sold in satisfaction of defendant’s 
claim against said deceased, as guardian of his wife, that he, 
Robson, would buy all the negroes, and plaintiff and him- 
self would divide them; that confiding in Robson, plaintiff 
agreed to this arrangement, and the property was sold un- 
der a decree of the Court of Equity, and purchased by Rob- 
son ata very inconsiderable sum, which was credited on 
his demand; that shortly afterwards in fulfillment of said 
agreement, Robson turned over to plaintiff a negro girl 
named Louisa, which girl has been in plaintiff’s possession 
ever since; and that Robson promised from time to time to 
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carry out in full their agreement, but delayed and postponed 
the same, falsely representing that if said property was di- 
vided that plaintiff’s share would be taken for the debts of 
her late husband; and the more effectually to deceive plain- 
tiff, Robson induced her to signa noteto one Cain, which was 
put in suit and judgment obtained in a Justice Court, and 
transferred to Robson, who had all the perishable property 
belonging to plaintiff sold, and after buying it in, reconveyed 
it to her and her children. 

The bill further states that Robson denies and repudiates 
said agreement, and claims the whole of said property, and 
has commenced his action of trover for the recovery of the 
girl Louisa, the only property which plaintiff has ever re- 
ceived under said agreement. That from the proceeds of 
the sale of one of said negroes, Robson bought two others, 
which with those purchased by him as aforesaid, he has had 
since 1845. 

The prayer of the bill is, that an account be taken of the 
hire of said negroes, and that there bea partition of the 
same between plaintiff and defendant, according to said 
agreement. 

The bill was amended, charging defendant with having 
received, as part of the estate of Drury Stokes, deceased, 
several tracts of land, which he had sold, and appropriated 
the proceeds to his own use, and to one-third of which plain- 
tiff, as the widow of said Stokes was entitled. 

Defendant answered the bill, and admitted that he married 
Georgia Ann Stokes, the daughter of plaintiff, but denies 
that Stokes died possessed of much property ; does not know 
whether the estdte was ever divided, but alleges that James 
Jones, the second husband of plaintiff, and guardian of 
Georgia Ann, received the effects, whatever they were, of 
the said estate,and believes that he made a division thereof, 
and retained plaintiff’s share; knows nothing of any agree- 
ment between plaintiff and her husband, Jones, before or 
after marriage, and never heard of it until recently, and if 
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there was one, believes it was in parol, and disregarded and 
forgotten, until recently, when such pretended agreement 
was thought to be of service in combatting defendant’s rights; 
and that whatever property or funds said Jones returned and 
charged himself with, as guardian, defendant believes right- 
fully belonged to his ward, the said Georgia Ann; admits 
that Jones in his lifetime purchased the negroes named in 
the bill, but believes and charges that said negroes were 
purchased with the money of his ward, received from the 
estate of Nancy Stokes, the grand-mother of said Georgia 
Ann; that Jones mortgaged the negroes as mentioned in the 
bill; that after his death, Samuel Robson became the guar- 
dian of Georgia Ann, and he filed the bill in equity, seeking 
to sell so much of Jones’s estate as would satisfy theclaim of 
said Georgia Ann; that pending this proceeding defendant 
married said Georgia Ann, and was madea party to the bill, 
but he denies all knowledge of any claim of plaintiff to any 
part of the sum, that by the decree in said case was award 

ed to him, or that she had any rights or interests aside from 
that of her late husband, the said Jones, and denies that he 
ever made, or entered into any such agreement or arrange- 
ment as charged in the bill; states that he purchased the 
negroes referred to by the bill, at the sale made under the de- 
cree, and the amount of his purchases was credited on his 
judgment—never recognized any such contract as that set 
up by plaintiff, but from kind and friendly regard, allowed 
the girl Louisa to go into plaintiff’s possession; denies all 
the charges inthe bill in relation to any contract, false re- 
presentations, or deceitful practices; denies the charge in 
relation to the note given by plaintiff to Cain; but avers that 
upon her earnest request, he bid in the property as charged 
in the bill, and conveyed it as she desired and directed; 
knew of no claim or title set up by plaintiff to the negro 
Louisa, until 1850 or 1851, when he immediately com- 
menced suit for her. He also pleads the statute of limita- 
tions, &c. 
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The case was submitted upon the pleadings, proofs and 
charges of the Court, and the jury found for plaintiff two 
thousand eight hundred and eighty-five dollars and forty 
cents. 

Whereupon, defendant moved for a new trial on the fol- 
lowing grounds, to-wit: 

Ist. Because the Court erred in not dismissing the bill for 
want of equity. 

2d. Because the Court refused to dismiss the bill after the 
complainant closed the evidence on the ground: 1. That 
from the evidence of complainant, it was shown that com- 
plainant rested her recovery on the fact of combination be- 
tween complainant and respondent, to defraud the creditors 
of James Jones, her husband, and that a Court would not 
interfere to compel an execution of the contract,and if exe- 
cuted would leave the parties where they were. 2. That 
from the bill and evidence, there was no consideration 
passing from complainant to respondent, on which the al- 
leged contract or promise could be sustained. 

3d. Because the Court erred in admitting in evidence the 
deed of gift by defendant to complainant and her children, 
of personal property; defendant objecting to it 

4th. Because the jury found contrary to the enone of the 
Court and the evidence. 

5th. Because the Court erred in charging the jury that 
when a subsisting trust existed, that the statute of limita- 
tions does not commence to run until the trustee give 
notice of an adverse holding, and that it was proven that a 
subsisting trust existed, and it had not been proven that he 
had given notice of his adverse holding. 

6th. Because the Court erred in charging the jury, that if 
they believed the contract as charged, was proven, they 
should find for complainant, one-third of the value of the 
property, and hire of one-third, after deducting the amount 
shown by James Jones’s return, to have been received from 


the estate of Nancy Stokes. 
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7th. Because the Court erred in charging the jury that if 
James Jones received the amount of the estate of Drury 
Stokes, and under an arrangement with his wife, to have no 
division until Georgia Ann became of age, and charged him- 
self with it, as guardian of Georgia Ann, then it was nota re- 
duction of Mrs. Jones’ portion of Drury Stokes’s estate, to 
possession, and it would in proper proceeding in equity, have 
been settled on her, and that this was a sufficient considera- 
tion to sustain the promise set up in complainant’s bill. 

8th. That the jury found contrary to law and equity. 

9th. That the jury found contrary to evidence, and the 
weight of evidence, and the justice of the equity of the 
case. 

The Court, after argument refused the motion for a 
new trial, and defendant excepted. 


Warren & Warren, for plaintiff in error. 


Vason & Davis, contra. 


By the Court.—Lumpkin J. delivering the opinion. 


We see nothing illegal in the contract set up, and sought 
to be enforced in the bill, between Mrs. Jones and Robson. 

The agreement between Mrs. Jones and her husband, that 
he would keep the property together, which came into his 
hand, from the estate of her former husband, Drury Stokes, 
until her daughter Georgia Ann Stokes came of age, and 
then settle his wife’s part upon her was a valid contract, and 
if Mr. Jones, as husband, failed to reduce his wife’s share 
of this property to possession, as we think he did during his 
lifetime, the right to the property secured to her, and 
could be protected from liability at the instance of her 
husband’s creditors. It is objected that the property had 
been converted into money, and that there could be no sepa- 
rate estate created in money; but a settlement can be made 
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of money as well as of property, and so this Court decided 
in the case of at Atlanta, 

There was a good consideration for the undertaking be- 
tween Mrs. Jones and Robson, to-wit: that if she would not 
interfere, which she was about to do, to assert her equity, that 
he would buy in the negroes under his decree, and divide 
them with her, and there is a superabundance of evidence 
to prove this contract, and of his distinct and oft repeated 





recognition of it. 

It is complained that the Court erred in charging the jury, 
that the short barof four years would not prevent this recove- 
ry, provided there was a subsisting trust in Robson for Mrs. 
Jones. The Court was right as to the law, and the proof 
fully warranted the charge. 

As to the amount of the verdict, there is not sufficient cer- 
tainty in the data upon which it is based, to enable us to 
test that very satisfactorily; but taking the most restricted 
view as tothe right of Mrs. Jones in the negroes, we find 
her entitled, according to the best calculation we can make, 
to between $2,600 and $2,700, and the decree is for between 
$2,800 and $2,900; a difference too small when we look to 
the vagueness of the data, to justify this Court in saying 
that the finding was for too much. 

What has seemed to be the smallest point in this case, 
has given us the most trouble, namely: the competency of 
that portion of the testimony which refers to the sale of the 
perishable property in the possession of Mrs, Jones, belong- 
ing to the estate of her deceased husband, under an ar- 
rangement fabricated between Robson and herself for that 
purpose; it neither helps her nor hurts Robson ; itis a mere 
straw in the case. We dislike to subject those parties toa 
renewal of this family litigation, on account of this grain of 
mustard seed; this small dust of the balance. 

Perhaps we may save our consciences by holding that it 
tends to show a disposition on the part of Robson to protect 
his mother-in-law in the enjoyment of the whole of the 
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property left by her former husband; and thus a gleam or 
glimmer of light corroborative of the agreement which he 
made for that purpose; this is not the avowed object for 
which it was offered ; that we never could comprehend. 
We can say no more for it, and this is very little. 


Judgment affirmed. 


McDonatp J, absent. 


Meruvin S. Tuomson, plaintiff in error, vs. Coartes McCor- 
DEL, defendant in error. 


Money in Court, ona rule for its distribution, must be applied, as far as it 
goes, to the oldest lien attached thereon, provided there be nothing to affect 
the validity of the lien. 


Rule against Sheriff, in Bibb Superior Court. Decision 
by Judge Lamar, at May Term, 1858. 


Charles McCordel helda jf. fa. against Richard A. Ben- 
son, dated 7th July, 1857. The Sheriff of Bibb county, un- 
der this fi. fa., sold a horse, the property of Benson, for 
$50 50. Upon arule to show cause why he should not pay 
this money to plaintiff in said fi. fa., the Sheriff answered, 
that one Methvin S. Thomson had placed in his hands, four 
Justice Court executions, amounting to more than fifty dol- 
lars, and upon which said Thomson claimed the money 
arising from the sale of the horse; these ji. fas. were injfa- 
vor of George W. Warner vs. James Vanvolkenburgh, prin- 
cipal, Richard A. Benson, endorser, and James D. Vanvolk- 
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enburgh, security on stay; all dated 22d September, 1852, 
and assigned to Thomson 30th September, 1853. 

Thomson, the owner of the Justice Court fi. fas. was ex- 
amined by plaintiff, who testified that James D. Vanvolken- 
burgh, the security on stay, had mortgaged to him certain 
property, to secure a debt of seven or eight hundred dollars; 
finding that these justice executions were outstanding, he 
procured a transfer of them to himself; he then foreclosed his 
mortgage, and sold the mortgaged property for a little over 
five hundred dollars, which was credited on the mortgage 
ji. fa.; this entry was made at the request and by the con- 
sent of the mortgagor; the justice fi. fas are older than the 
inortgage; the sale of the mortgaged property was made in 
1855. 

It was admitted that the note due to McCordel, (and I sup- 
pose upon which his judgment was obtained, Rep.) was dated 
16th May, 1855. 

After argument, the Court ruled and decided that McCor- 
del’s fi. fa. was entitled to the money in the Sheriff’s hand, 
in preference to the justice’s fi. fas.; to which decision 


Thomson excepted. 


Srusss & H111, for plaintiff in error. 
Speer & Hunter, contra. 
By the Court—McDona.p J. delivering the opinion. 


The execution claiming the money in this case, and issued 
on the oldest judgment against the property, which pro- 
duced the money in Court for distribution, had never been 
interposed to claim the money raised on the mortgage fi. fa. 
and withdrawn; it was an older lien on the mortgaged pro- 
perty, and the mortgagee had a right to purchase it to protect 
his security; it was the oldest judgment against the pro- 
perty, raising the fund now in Court, and there being noth- 
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ing in the case to affect the validity of its lien on the pro- 
perty, the Court below oughtto have ordered the money to 
be applied to its payment, as far as it would go. 







Judgment reversed. 








Asa Marsnatt, administrator, plaintiff in error, vs. Tuomas 
J. Drawuorn, defendant in error. 






When a party seeksto reform a contract, he should state distinctly what the 
true agreement was, which was intended to be expressed in the writing; 
and if the bill alleges contradictory statements, the defendant is entitled to 
abide by that most favorable to him. 

Patent defects, to which the attention of the buyer is called, and against which 

he disclaims all purpose of holding the seller responsible, are not covered by 

a warranty of soundness. 













In Equity, from Taylor county. Decision on demurrer, 
by Judge WorriL1, at October Term, 1858. 









This was a bill in equity, to reform a written contract, 
(bill of sale of a negro,) and to enjoin an action at law; bill 
filed by Thomas J. Drawhorn against Asa Marshall, admin- 
istrator of James M. Marshall, deceased. 

The bill states, that on the 14th day of August, 1854, Draw- 
horn sold a negro boy named Edmund to James M. Mar- © 
shall, for $800, and executed a bill ofsale containing a clause 
warranting said negro to be “ sound and healthy, both in bo- 
dy and mind.” That Marshall has since commenced his 
action at law against complainant, for a breach of this war- 
rauty; that said warranty was inserted in said bill of sale, 
under the following circumstances: Marshall came to the 
house of plaintiff; the negro was confined to a tree in the 
yard, and pending the negotiation, plaintiff called his atten- 
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tion to his stiff neck, and informed him that he had been | re- 
recently whipped, and that he would not warrant as to the 
stiff neck and whipping. Marshall agreed to take the negro 
at $800, and wrote the bill of sale, which plaintiff objected 
to signing, stating that he would not warrant the soundness 
of the boy in body; Marshall replied that that was the usual 
way of writing bills of sale, and as there were witnesses pres- 
ent, who heard the trade, there would be no difficulty about 
it, and that he would never enforce said warranty ; where- 
upon, plaintiff signed the bill of sale as prepared by Marshall, 
which he never would have done but for this statement and 
representation. 

That since the commencement of the action at law, James 
M. Marshall has departed this life, and Asa Marshall, his 
administrator, made a party. 

The bill further charges fraud in procuring the bill of sale. 

The bill was amended, stating that plaintiff was not aware 
of the legal effect of said bill of sale, and was assured by 
Marshall that it was a mere matter of form to convey the ti- 
tle, and it was solely on this representation that he signed 
the bill of sale. 

The bill was further amended, stating that said bill of sale 
was executed under amistake, and by the fraud of Marshall, 
it being the contract that said negro, being sold at a reduced 
price, was not to be warranted as to his neck or the conse- 
queuces of the whipping which he had just received; and 
after urging plaintiff to sign, Marshall agreed and promised 
that said warranty should never be enforced as to the dis- 
eased neck and the whipping. 

To this bill the defendant demurred. The Court over- 
ruled the demurrer, and defendant excepted. 


































Coox & Monrrort; Smitu & Pov, for plaintiff in error. 







Corsitt; and Hiri & Srvsss, conira. 





By the Court.—Lumrxiy J. delivering the opinion. 
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Drawhorn sold James Marshall, the intestate of Asa Mar- 
shall, the defendant, a negro boy by the name of Edmund, 
sixteen years old, for $800. He warranted the soundness of 
the negro, as well as the title. The boy’s health failing, 
Marshall sued Drawhorn for a breach of his warranty. This 
bill is filed to reform the bill of sale, and to aid in the defence 
of the action at law. 

The bill is demurred to, and of course, the facts charged 
in it are admitted to be true. In a bill of this sort, the com- 
plainant must state distinctly wherein the contract, as it is 
written, fails to express the intention of the parties. ‘The 
trouble in this case is, to ascertain what is the error alleged 
to exist in the original contract. In one place it is charged, 
that the bill of sale was only designed to warrant the sound- 
ness of the slave’s mind, and not of his body. It is else- 
where averred, and that in two or more places, that there 
was to be no warranty at all, so as to impose any liability 
upon the complainant; and that it was only inserted under 
the assurance of Marshall that the warranty was always incor- 
porated in instruments of this sort, and that it was necessary 
to convey the title. Well, here are two contradictory state- 
ments, as to the defects in the paper which is sought to be 
rectified. 

But there is another argument set forth in the bill, with 
more fullness than either of the foregoing; and which we 
have no doubt expresses the truth of the caseas it transpired. 
When Marshall came to the house of Drawhorn, where this 
trade took place, he found the boy tied toa tree. He had 
been severely whipped. A negotiation for the purchase of 
the negro was started. Drawhorn called the attention of 
Marshall to the flogging, and remarking that he did not wish 
to cheat him, intormed him that the negro had a stiff neck; 
and walking up, turned the negro’s head about as well as he 
could. 

In referring to the transaction in the amended bill, the 
complainant says: “ Before the execution of the bill of sale, 
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it was the contract and agreement, by and between complain- 
aut and said James M. Marshall, that said negro was sold at 
a reduced price, and that said complainant was not to war- 
rant the soundness of said negro, as to any disease of his 
neck or in consequence of any whipping the said negro had 
just received,” &c. And again, “Joshua Tennison, who 
was present, and professed to be well acquainted with the 
forms and effects of such conveyances, and satisfied your or- 
ator that, in as much as it was the contract that your orator 
was not to warrant the negro, as to his diseased neck, or as 
to the effect cf the whipping he had received; and in as 
much, hesaid,as the said James Marshall then and there prom- 
ised before witnesses, that said warranty as to the neck and 
whipping should never be enforced against your orator, your 
orator concluded he had been mistaken, and executed said 
bill of sale,” &c. 

The complainant appended to the original, the answers of 
Joshua Tennison to interrogatories, in the common law ac- 
tion, and made them a partof his bill. This witness swears, 
that he was present when the trade took place ; “that defend- 
ant told plaintiff that he would warrant said boy sound, with 
the exception of a stiff neck, and a whipping which he had 
just given him, which he could see for himself.” Further 
answering, he says, “the defendant told plaintiff he would 
warrant the boy sound, except the whipping and the stiffness 
of the neck,” &c. 

It is a well established rule, that the pleadings are to be 
taken most strongly against the pleader. And under this 
rule, the defendant would be entitled to take the weakest case 
stated against him in the bill. But that need not be insisted 
on. Is not the omission to except, in the bill of sale, the 
stiff neck and the whipping, the one which stands out most 
prominently inthe bill. This is the contract, asserted and 
reiterated by the complainant himself, and sworn to be true, 
but distinctly proven by the depositions of Tennison attached 
to the bill and made a part thereof. We think there can be 
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no doubt upon this point. The complainant swears, that 
he knew of no other defects; he spoke of no other. What 
motive then had he for refusing to warrant against any oth- 
er? Can it be questioned, that ifthe warranty had contained 
this exception, it would at the time have satisfied Drawhor. 
And without a warranty, except as to these, which were 
known to Marshall, and treated lightly by him, he never 
would have given $800 for the boy. If Drawhorn knew of 
any other and concealed it, he was guilty of a fraud upon 
the purchaser, and not entitled to relief. 

This then being the case made by the bill, by a proper con- 
struction of it, is it necessary to reform the bill of sale as to 
these defects, in order to protect the complainant against the 
suit upon his warranty? He is amply protected already, and 
such will be our judgment in this case. The warranty does 
not extend to these defects, which were pointed out at the 
time, and expressly agreed not to becomplained of. Ifthese 
be the unsoundness sued for in the action at law, the plain- 
tiff is not entitled to recover, whether the stiff neck be an 
original deformity, or one superinduced by some superemi- 
nent cause which has long since passed away, but which, 
however, has left this permanent effect behind, Drawhorn is 
not liable for it. 

If, however, the boy had other disease, and this stiff neck 
was only the manifestation or development of the secret mal- 
ady, the seller will not be protected, and ought not to be. 

It is due to Judge Worrixz to say, that he may have over- 
ruled the demurrer in this case, on the ground that the whip- 
ping and stiff neck were within the warranty. For this Court 
held, in Calloway and Jones, 19 Ga. Rep. 277, upon the au- 
thority of 1 Parsons on Contracts, 459, and the cases there 
cited in the note, that a general warranty of soundness might 
cover patent defects. But it is confined to those cases of 
doubt and difficulty where the purchaser relies on his war- 
ranty, and not on his own judgment. But this is not that 
case, For here his attention was called by the seller to the 
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two defects, and he not only paid a less price for the negro 
on that account, but disclaimed all purpose of holding Draw- 
horn responsible for them. 

We were first inclined to suffer the bill to stand for a hear- 
ing, so as to let the warranty be reformed to the extent indi- 
cated in this opinion, provided the proof made out the case. 
But seeing that we could greatly curtail expense and litiga- 
tion, by disposing of the bill, and letting the common law 
action be tried, with the judgment of this Court that the war- 
ranty did not cover the whipping and the stiff neck, we con- 
cluded that it was best to give the latter direction to the case. 
This is a power conferred upon this Court, but which the 
Circuit Judge did not feel at liberty to exercise. I say this 
in further vindication of his opinion. , 

Decree :—The case made by complainant’s bill is, the fail- 
ure to insert in the warranty of soundness, an exception 
as to the stiff neck of the boy, and the effects of the whipping 
just inflicted upon him. And it is the opinion of this Court, 
and it so adjudges, that for these the seller is not liable upon 
his warranty." 





Ricuarp Rog, casual ejector, and Bens. L. Coox, tenant in 
possession, plaintiffs in error, vs. Joun Dor, ex dem., THom- 
As Lone and Jonn Maxcoim, defendants in error. 


[1.] One going into possession of land, under a parol purchase, can only hold 
to the extent of his actual possession. 

[2.] Notwithstanding the tenant may have had possession for seven years, yet 
if he disclaims having title, and declares he is only waiting to purchase of 
the true owner, when he can find him, the statute will not protect him against 
the rightful owner of the fee. 
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Ejectment, from Randolph county. Tried before Judge 
Kippoo0, at June adjourned Term, 1858. 









Plaintiff introduced in evidence a grant from the State to 
Thomas Long, for the lot of land in dispute, and a deed from 
Long to himself.. He also read the depositions of two wit- 
nesses, taken by commission, which it is not necessary to set 
out. He proved that defendant, Cook, was in possession at 
the commencement of the action, and closed. 










Defendant, amongst other things, proved that he went into 
possession of the land in 1842, and had remained in posses- 
sion ever since; had lived on it, cleared a portion of it, cul- 
tivated it, cut timber; that he had about fifteen acres enclosed 
and under fence; been under fence since the first of 1848, 

After the close of the testimony, defendant’s counsel 
requested the Court to charge the jury, that if they believed 
from the evidence that defendant purchased the land by pa- 
rol contract, in 1842,and went into possession under said con- 
tract, and had remained in quiet and peaceable possession for 
more than seven years, using and claiming the land as his 
own, then they should find forthe defendant. Which charge 
the Court refused to give, and defendant excepted. 

The Court then, amongst other things, charged the jury, 
that defendant, to protect his title under the statute of limi- 
tations, must either have a paper title, or have the land en- 
closed, or the boundaries distinctly marked out; that a parol 
contract of purchase of the whole lot would not be sufficient. 

The Court further charged, that even if the defendant had 
been living on the land, using and claiming it as his own, 
since the year 1842, yet if, at any time during the seven years 
upon which he relied for statutory title, he disclaimed title, 
or said he would buy the land when the true owner came, 
he could not be protected ,by the statute of limitations, even 
for that portion which he had enclosed and in cultivation. 
To which charges defendant excepted. 
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That portion of the above charge relating to a parol con- 
tract of purchase, and disclaimers and admissions of defend- 
ant, has reference to the testimony of certain witnesses ex- 
amined by commission. 


Doverass & Dovetass; and E. H. Beatz, for plaintiff in 
error. 


Perkins, contra. 


By the Court.——Lvmrxiy, J. delivering the opinion. 


[1.] The Court was right in refusing to give the first charge 
as requested. For conceding that possession, under a parol 
purchase, may ripen into a statutory title, still the evidence 
in this case would restrict it to the actual possession. And 
having no paper title, the defendant could not be protected 
beyond his possessio pedis. 

The Court, we hold, laid down the rule of law correctly, 
in the first charge as given, and as applicable tothe facts of 
this case, namely: that the defendant, to protect his title un- 
der the statute, must either have a paper title, or have the 
land enclosed, or the boundaries distinctly marked out. And 
not a parol contract of the purchase of the whole lot. 

[2.] Itistrue, the evidence showed thatthe disclaimer in this 
case of having title, was made after the seven years had run. 
But what ofthat? We think it just as good to deprive the 
defendant of his statutory defence, as if made within the sev- 
en years. And the defendant was not hurt by the assump- 
tion on the part of the Court, that the disclaimer may have 
been made within the seven years. On the contrary, the ju- 
ry examining the testimony and finding it was made after- 
wards, may have thought that it was not sufficient to oust the 
defendant of the benefit of his possession, And so may his 
Honor have supposed. But we think differently. Suppose 
the maker of a note promise to pay after the six years have 
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run. will not this take it out of the statute? Surely. Why 
not a disclaimer of title to land, even after seven years pos- 
session ? 






Judgment affirmed. 






McDona.p J. absent. 











Tue Cotumspus Omnisus Company, plaintiff in error, vs. 
Pau. J. Semmes, garnishee, defendant in error. 






Evidence which-tezds to establish the issue, is admissible, although not of it- 
self sufficient for that purpose. 









Garnishment, from Muscogee county. Decision by Judge 
Worri.t, at November Term, 1858. 









The Columbus Omnibus Company brought suit against 
the Manufacturers and Mechanics Bank, and pending suit 
served Paul J. Semmes with a summons of garnishment. 

The garnishee answered that he was not, at the time of the 
service of said summons, and had not been since, indebted 
to said bank, nor did he have, at the time of said service, nor — 
has he had since, any property or effects of said bank in his 
hands. 

Plaintiff traversed this answer, and the issue, was submit- 
ted to a jury. 

Plaintiil’s counsel offered to read from the minutes of the 
Manufacturers and Mechanics Bank as evidence, the follow- 
ing, to-wit: 

May 8th, 1852. Received of the commissioners, G. E. 
Thomas, J. C. Cook, Hervey Hall, Joseph B. Hill, a certifi- 
cate of deposit on the Agency of the State Bank of Georgia, 
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for twenty-five thousand dollars, dated the sixth day of April, 
1852, the same being the ten per cent. on the capital stock 
of said Banking Company, paid to said commissioners on 
said 6th April, 1852. 


(Signed,) B. A. THORNTON, 
PAUL J. SEMMES, 
DOZIER THORNTON, 
JOSEPH KYLE, 
Directors. 

Also, the following: 

“ CotumBus, Ga., May 8th, 1858. 

The commissioners appointed by the Legislature to super- 
intend the election of Directors of the Marufacturers and 
Mechanics Bank of Columbus, having met this day and 
certified to the election by the stockholders of the following 
named persons as directors, to-wit: Paul J. Semmes, Sterling 
F, Grimes, Dozier Thornton, Joseph Kyle and B. A. Thorn- 
ton; they, the Directors above named, met for the purpose 
of organizing the board, when, on motion of P. J. Semmes, 
Dozier Thornton was called to the Chair, and Robert B. 
Kyle requested to act as Secretary.” 

“Tt was then on motion, ordered that the board of Direc- 
tors proceed to the election of a President and Cashier of said 
bank. Whereupon, on counting out the baliots, it appeared 
that General Paul J. Semmes was duly elected President, 
and Robert B. Kyle duly elected Cashier.” (Then follows 
the oaths administered to the President and Cashier.) 

“ Robert B. Kyle then tendered his bond with two securi- 
ties for the performance of his duties as Cashier, which was 
accepted. It was then ordered that certificates of stock be 
issued to the stockholders for the several amounts of their 
subscription.” 

“It was then on motion of B. A. Thornton, ordered that 
the nctes of the stockholders, for the amount of their several 
subscriptions actually paid in, be discounted, the notes to 
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be payable within thirty days after demand by the President 
of the bank.” ; 
“On motion of Dozier Thornton, the board then adjourned 
to meet, subject to the call of the President. 
(Signed,) D. THORNTON, Chm’n. 


R. B. Kyxe, Sec’y.” 












Also, the following, to-wit: 
“ CoLumsus, Ga., April 5th, 1852. 
We, whose names are hereto subscribed, agree to take the 
number of shares opposite our names in the capital stock of 
the Manufacturers and Mechanics Bank of Columbus, and to 
comply with all the terms of the charter, agreeably to an Act 
of the Legislature, approved January 27th, 1852, te incorpo- 
rate a bank in the city of Columbus, to be called The Manu- 
facturers and Mechanics Bank of Columbus. 














St ockholders’ Names. Number of Shares. 
Paul J. Semmes, - - _ Fifteen hundred. 
Dozier Thornton, - - - Four hundred. 
Robert B. Kyle, - - Two hundred. 

B. A. Thornton, - - - Thirty shares. 
Sterling F. Grimes, - . One hundred. 
Joseph Kyle, - - - Thirty shares. 







Robert B. Kyle, Two hundred and forty.” 









To the introduction of all which, counsel for garnishee 
objected, on the ground, that the same was irrelevant; gar- 
nishment not being the proper remedy. 

' The Court sustained the objection, and rejected the evi- 
dence, and counsel for plaintiff excepted. 








W. Doveuerty, for plaintiff in error. 






Jounson & SLoan, contra. 
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By the Court.—Lvumrxin J. delivering the opinion. 


The plaintiff offered, all at the same time, sundry pieces of 
evidence, going to show the organization of the Manufac- 
turers and Mechanics Bank, the payment in of the $25,000 
required by the charter before transacting any business, and 
an order of the board of directors to the effect, that each 
stockholder be allowed to discount his note to the amount of 
his stock, payable thirty days after demand by the President. 
Paul J. Semmes, the defendant, was the President, and a 
stockholder to the amount of fifteen hundred shares. 

The testimony was objected to and ruled out, upon the 
ground, that it was irrelevant, because garnishment was not 
the proper remedy in this case. Had the proof gone one step 
further, showing that in accordance with the order of the 
board, Semmes had borrowed $15,000, and given his note 
for the amount, and there stopped, the case would havé been 
fully made out. He would be convicted undoubtedly of 
being a debtor to the bank for that sum. True, the develop- 
ment of ail the facts in the case, might have shown that 
garnishment was not the proper remedy. But the objection 
was premature. As far as the evidence went, it tended to 
demonstrate the issue, to-wit; that Semmes was a debtor to 
the bank. We repeat, had the proof gone one step further, 
and established that he got $15,000, and gave his note for 
it, the evidence would have been complete. And without 
this, that which was offered would have amounted to noth- 
ing. 

It is not the practice of the Courts to require all the testi- 
mony to be introduced or even disclosed at once. The 
holder of a bankable note, sues the endorser. He first offers 
the note. It is admitted without proof of demand and no- 
tice, a recovery cannot of course be had. Still the note is 
always introduced without objection. The plaintiff in 
ejectment, begins by offering a grant from the State to the 
land in dispute. Instead of showing title in the plaintiff, it 
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shows paramount title owt of him; as does every intermedi- 
ate conveyance perhaps, until you reach the deed under 
which he claims, Still he is always permitted to proceed ; 
and to begin at either end of the chain tracing his title from 
the State down to himself, or from himself up to the State. 

But here as the record shows, the objection was not to the 
relevancy of the testimony generally, which is the question 
argued before us. But it was rejected distinctly upon the 
ground, that the common law remedy in this case, did not 
lie. Now whether this be so or not, the objection came too 
soon. 





















Judgment reversed. 








Tuomas Tuomas, plaintiff in error, vs. Tue Stare or Gror- 
e1A, defendant in error. 







[{L.] Popular excitement alone, not sufficient of itself to postpone the trial of a 
case, except under extraordinary circumstances. 






{2.] If there be not a full panel, the challenge should be made to the array. 






[3.] A juror upon his vor dire, and in answer to the question, “Is your mind 
perfectly impartial between the State and the accused?” Answers, “I think 
that I am, as I understahd it.” The Court then asks, “do you understand 
the question?” The juror replies, “ yes;” He is an impartial juror, and 
there is no objection to the mode adopted for testing his indiflerency. 







[4.] Ajuror may be disqualified and set aside for cause, on the ground, that he 
is over age, after the statutory questions have been propounded to him, pro= 
vided the State has not been prejudiced by the irregularity. 






[5.] It is not necessary that the juror should be a citizen of the county, where 
the offence is tried for any specified time previously. It is enough, if he be a 
resident citizen, atthe time of trial. 






[6] The Court being satisfied from inspection, that a juror is drunk, may set 
him aside of its own motion. 






[7.] It is no objection, that a traverse jury in a criminal cause is present, and 
hears the Court charge the grand jury upon the penal laws of the State gen- 
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erally ; and compliments them upon their vigilance in ferreting out crime, 
and bringing offenders to justice. 

{S8.] The practice of separating witnesses ina State case, is ancient and saluta- 
ry; still it is a matter of discretion with the Courts. And it is no abuse of 
that discretion, to allow one or more of the witneses to remain in Court, and 
aid either the State or the accused, in conducting the prosecution or de- 
fence; neither does it disqualify a witness from being re-cramined, that 
he has remained in the Court room after he was first examined, or that he has 
stated to another witness, what he had sworn to; although this last, is a mis- 
conduct, which might subject him to the punishment of the Court. 

[9.] What the defendant says on the spot, within a minute or a minute and a 

, half, or even three minutes after the transaction, is a part of the res gestae, and 
admissible as such in evidence. 

{10.] When the behavior ofa witness is unbecoming, it is the duty, as well as the 
privilege of the Court, to reprove him for his indecorum. 

[1I.] When a witness testifies to a fact, as that the deceased was advancing on 
the accused when he was killed, he may give the reasons of that opinion, 

[12] When the relative position of the several combatants in an aflray is ma- 
terial the State may reintroduce a witness examined in chief to prove that 
it is different from that testified to by the defendant’s witnesses, and exhibit 
to the jury a diagram, illustrative of his statement, and then the defendant to 
surrebut in the same way. 

{13.] When the Court is asked to change a certain principle to be law, provided 
the evidence sustains it, it is no error in the Court to give the opposite, or 
other alternative, provided the proof preponderates on that side. 


[14.] An outlaw not entitled tothe privilege of a new trial_—Lumrxtn, J. 


Murder, from Lee county. Tried before Judge AuEn, 
January, 1858. 


Thomas Thomas, the plaintiff in error, was indicted for 
the murder of Joseph Cross. He was tried at the Janua- 
ry adjourned Term, of Lee Superior Court, and convicted, 
Whereupon his counsel moved for a new trial, upon the fol- 
lowing grounds, 


Grounds for New Trial. 


lst. Because the Court refused the motion for a continu- 
ance, based upon the grounds of great public excitement 
against the prisoner, the homicide having been committed on 
the 5th of December, 1857, and that prisoner having been 
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confined in jail, had no opportunity to prepare for his trial. 
The Judge remarks, upon this ground, “that the witness 
coming into Court, suspended this motion, and it was not 
again presented.” 

2d. Because when the second panel of jurors was put upon 
the prisoner, one of the jurors was absent, and did not an- 
swer to his name when called, and said panel was put 
upon prisoner, consisting of only forty-seven jurors. The 
Judge adds, “that the entire list was called over, and the 
Court remarked, that all the panel had answered, so believ- 
ing; no objection was made.” 

3d. Because the name of one of the jurors, (Carlton B. 
Calloway,) was twice inserted in the panel, thus reducing the 
number to forty-six. The Judge adds,“It was a mistake, 
not discovered, the juror answering twice.” 

4th. Because one of the jurors, upon his voir dire in an- 
swer to the question, “is your mind perfectly impartial be- 
tween the State and the accused,” said, “I think that Iam, as 
I understand it.’ The Court thenasked him if he under- 
stood the question, he answered, “yes.” To which prisoner 
objected. 

5th. Because upon one of the jurors, after the statutory 
questions had been put to him, being put upon the prisoner, 
counsel proposed to ask him, if he was not over sixty years of 
age. The Court refused to permit the question to be asked, 
and the prisoner was forced to exhaust a challenge upon 
him. The fact being that the juror was over sixty years of 
age. ; 
6th. Because one of the jurors had not resided in the 
county six months, and the Court refused to allow prisoner’s 
counsel to examine him upon his voir dire,as to this point, un- 
til he first objected to the juror, and stated the grounds of his 
challenge. 

“7th. Because one of the jurors, upon the suggestion of Mr. 
Hawkins, of counsel for the State, was set aside by the Court 
for cause, upon the ground, that he was intoxicated; the 
VOL, xxvVIIL—19. 
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Court first inquiring of counsel for prisoner, if the juror should 
be set down for cause, and counsel replying, that “ the Court 
can see he is drunk.” 

8th. Because the Court in the presence of the jury empan- 
neled to try prisoner, in its charge to the grand jury, remark- 
ed, among other things, “that almost all the homicides com- 
mitted in the county, could be traced to the carrying of con- 
cealed weapons, and that it was hightime that a stop was put 
to the commission of such offences.” 

9th. Because after the witnesses were sworn, and by order 
of Court, were separated, the Court allowed two of the wit- 
nesses for the State to remain in Court to assist in the prose- 
cution, and to which prisoner objected. 

The Court also, permitted two of prisoner’s witnesses to 
remain to assist in the defence, 

10th. Because the Court refused to allow prisoner to prove, 
by Samuel Lindsey, a witness on the part of the State, that 
prisoner said, about one minute or a minute and a half after 
he shot deceased, and as he turned and was leaving the place, 
that he “wanted witness to protect him,’ and said that he 
“had done nothing but what he was compelled to do in self 
defence.” The Court holding it incompetent testimony. 

11th. Because counsel for prisoner asked Green Cross, a 
witness on the part of the State, for what purpose he brought 
the'pisto] to town that day, and witness starting to answer what 
he had understood, when counsel for the State objected to 
his stating what he had understood, and the Court ruled it 
incompetent. 

12th. Because the Court refused to allow prisoner to prove 
by the witness, Wilkerson, that prisoner said, from one to three 
minutes after the shooting, “that he did not intend to shoot 
deceased, but to shoot W. G. Cross.” 

13th. Because the Court remarked in the hearing of the 
jury, to the witness, Wilkerson, who was almost constantly 
laughing, “ that his manner of testifying was very unbecoming, 
and that the Court was surprised to see him manifest so much 
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levity in a cause of so much solemnity ;” he being a wit- 
ness for prisoner. 

14th. Because the Court refused to allow prisoner to prove 
by the witness, Morgan, what he, witness, said to deceased, 
in reply to which deceased said, “I am not after Charley 
Spence, but am after Jim Spence, the damned Methodist 
preacher, and Tom Thomas,” 

15th. Because the Court refused to allow Gill, a witness, 
to state the facts which led him to believe that deceased and 
Green Cross were advancing on prisoner, witness having 
stated that they were so advancing. 

16th. Because the Court allowed the State to intro- 

duce Sam. Lindsey, in rebuttal, who was the first wit- 
ness sworn on the part of the State, and had remained inthe 
Courtroom and heard all the testimony. Prisoner objecting 
to his re-examination. 

17th. Because the Court permitted the witness, Lindsey, 
upon his re-examination, to make and exhibit a diagram, 
showing the position of the parties at the time of the shoot- 
ing. Prisoner objecting that such testimony was not in re- 
buttal, and that said diagram was incompetent evidence. 

18th. Because the Court refused to allow prisoner to prove 
in reply, that said diagram was incorrect; and also, refused to 
permit his witnesses tomakea diagram, showing Lindsey’s dia- 
gram to be incorrect. Counsel for prisoner stating that they 
had intended to have had the witnesses make a diagram, but 
had unintentionally omitted it. The Court holding that when 
the prisoner closed, he could introduce no more testimony. 

19th Because one of the witnesses for the State, after he had 
been sworn and testified, related to another witness for the 
State before he was examined, what he, the first witness, 
had sworn. “But this was unknown to the Court,’ adds 
the presiding Judge. 

20th. Because the Court, in the hearing of the jury, and 
while said trial was pending, in discharging the grand jury 
stated among other things, that the criminal docket was very 
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heavy, and on the increase, and it was attributable to their 
vigilance in bringing offenders before the Court; the only 
way in which crime can be suppressed. 

2ist. Because the Court charged the jury, as requsted by 
prisoner’s counsel, “ that if the jury should believe that the 
deceased and Green Cross were acting together ina common 
purpose, to assault the prisoner, and the assault of either was of 
such a character as to have aroused the fears of a reasonable 
man at the time the prisoner shot the pistol, so that the 
prisoner had good reason to apprehend that his life was in 
great peril, by reason of such assault, then the law would justify 
the prisoner in shooting at either assailant ;” stating to the 
jury at the same time, “that he gave it, (the charge) with a 
qualification, that would be statedin the subsequent charge,” 
but which the Court failed to do. (See charge.) 


Charge of the Court. 


If you believe from all the evidence that the prisoner held 
the pistol in a. threatening position, against or towards Jo- 
seph Cross, the deceased, and that Green Cross, a son of the 
deceased, seeing the danger of his father, drew a pistol 
and. attempted to shoot the prisoner, that circumstance is no 
justification of the prisoner for shooting at either of the 
Crosses ; if you should be satisfied from the evidence, that 
the prisoner had gone there, engaged in the contest, and had 
drawn his pistol ina spirit of revenge, and not in his own de- 
fence to save his own life or upon deliberation. If you are 
satisfied from the evidence, that the prisoner did kill Joseph 
Cross, then it is no justification to him, that Joseph Cross did 
commence the conversation with Charles Spence, which led 
tothe quarrel ; or, that Joseph Cross, the deceased, some 
two weeks before, or longer or shorter, had drawn his gun on 
him, the prisoner; unless the prisoner at the time, did not 
act with deliberation, or in the spirit of revenge, but in good 
faith oron the fearof a reasonable man, that unless he did shoot, 
he would lose his own life. Butif the shooting, whether he 
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shot atthe one Cross or the other, was done by him ina 
spirit of revenge, or with deliberation, that is if prisoner went 
there with his pistol, prepared to shoot, and for the pur- 
pose of shooting, and not to defend himself or to protect his own 
person, the killing was murder, and not manslaughter or jus- 
tifiable homicide. 


22d. Because the Court charged the jury as requested by 
counsel for the prisoner, “ That if at the time the prisoner 
shot, he was under the necessity of shooting to protect his 
own life, he is not responsible for the consequences resulting 
from such an act.” Which charge he said he gave with a 
qualification, hereafter to be given, which qualification he 
never gave. (See charge.) 

23d. Because the Court charged the jury as follows: that 
if they are satisfied from the evidence, that prisoner did kill 
Joseph Cross, then it is no justification to him, that Joseph 
Cross did commence the conversation. with Charles Spence, 
which led to the quarrel; or, that Joseph Cross, the deceased, 
some two weeks before, or longer or shorter, had drawn 
his gun on prisoner; unless the prisoner at the time, did not 
act with deliberation, or inthe spirit of revenge, but in good 
faith or on the fears of a reasonable man, that, unless he did 
shoot, he would lose his own life. Butif the shooting, wheth- 
er he shot at the one Cross or the other, was done by him in 
a spirit of revenge, or with deliberation, that is if prisoner 
went there with his pistol prepared to shoot, and for the pur- 
pose of shooting, and not to defend himself or to protect his 
own person, the killing was murder, and not manslaughter, or 
justifiable homicide. 

24th. Because the jury found contrary to law. 

25th. Because the jury found contrary to evidence. 

26th. Because the jury found contrary tothe charge of the 
Court. 

27th. Because the Court charged the jury as follows: 
That it was their duty to reconcile the testimony if there be 
any conflicting, and ascertain the truths therefrom; in doing 
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so you will look to all the facts and circumstances shown by 
the proof, the testimony of each witness, and his manner of 
testifying. 

The Court refused the motion for new trial, and counsel 
for prisoner excepted. 


Warren & Warren; Srrozier & Smiru; Vason & Davis, 


for plaintiff in ‘error. 


Sol. Gen. and Hawkins, contra. 
By the Court.—Lumrxin, J. delivering the opinion. 


The defendant being convicted of murder moved for anew 
trial on twenty-seven grounds. His application being refused 
he prosecutes his writ of error to this Court, to reverse the 
judgment. 

[1.] There was a motion made to continue the cause, and 
we infer, for the record is somewhat obscure upon this point, 
that it embraced two grounds, to wit: 1st. The popular ex- 
citement preventing the prisoner from having a fair trial ; and 
2d. The absence of witnesses. Pending the motion the wit- 
nesses came in; and there seems to have been no formal de- 
cision by the Court upon the other ground. As the trial was 
directed to proceed, we will assume in favor of the prisoner, 
that it was overruled. 

This Court has never in any case held, that public excite- 
ment alone, was sufficient of itself to entitle the accused to a 
postponement of his cause. There might possibly be a case 
which would authorize and require it. The presiding Judge 
thought that this was not such a case,and we are. not 
disposed to control his discretion. 

[2. and 3.] As to the next two objections, as to the empan- 
neling of the jury, we think they came too late. The de- 
fendant was furnished with a list of the jurors, and if the 
panel was not full, he should have challenged the array on 
that account. He was himself in laches. Besides, this was 
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not the first, but the second panel, and it is not clear under 
the Act, that any subsequent panel after the first, might not 
suffice, although less than forty eight. 

[4.] We see no error as to the mode of testing the imparti- 
ality of the juror, John E. Ward. And we are clear, that 
he showed himself qualified by answers, to serve as a juror, 

[5.] Can a juror be disqualified from non-age or being 
over age, after the statutory questions have been asked him ? 
The Act of 1856, would indicate that objections of this sort 
should be previously ymade, and had any injury in this case 
resulted to the State, from not following the directions of the 
Act, we might hold that the challenge came too late. Oth- 
erwise, we are not prepared to say, that should the defect be 
discovered after the statutory questions have been propounded, 
as that a juror is not a free white citizen, that he is a minor, 
idiot, &c., that advantage might not be taken of it at any time, 
It being conceded, then, that the juror, Elbert Nichols, was 
over sixty, we think the objection was good when made, and 
that the Court erred in not allowing it. Pamphlet 1856, p. 
230. 

[6.] By the Act of 1856, it is not necessary that the juror 
should have been a citizen of the county, where the offence 
is tried, for any specifiedtime. It is enough, that he is a res- 
ident citizen at the time of the trial. 6. Weconsequently 
hold that Ennis was a competent juror. 

[7.] The Court being satisfied from inspection, that Jere- 
miah Bentley was drunk; and counsel for the prisoner, 
(Judge Lott Warren,) not disputing the fact, he was properly 
set aside by the Court for cause. 

[8.] The eighth assignment is, “ because on Monday morn- 
ing last, the jury having been empanneled to try the said 
cause, was present in the Court room, and heard the Court 
charge the grand jury on the penal laws of the State, in 
which charge the Court elaborated strongly against crime, 
saying, amongst other things, that ‘almost all the homicides 
committed in the county could be traced to carrying couceal- 
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ed weapons; and that it was high time that a stop should 
be put to the perpetration of such offences.” Well, what of 
that? The crowd that press into the Court House at the 
opening of the session, and the two petty jury panels, hear 
the regular charge on Monday morning; and it is from 
these by-standers, and the two petty juries, that traverse ju- 
ries are selected to try offences. And whoever supposed that 
this constituted a ground of exception ? 

[9.] “ Because, after witnesses for the State were sworn, 
prisoner asked and required of the Court to have them sepa- 
rated, Then prisoner’s witnesses were sworn, and counsel 
for the State asked to. have them separated. Al] of which 
the Court directed to be done. Counsel for the State then 
requested that W.G. Cross and Samuel Lindsey, witnesses 
for the State,and John G. Brown, a witness for the defend- 
ant, might be permitted to remain in Court to aid State’s coun- 
sel in the prosecution. And this was allowed; and defendant 


by his counsel excepted.” The Court adds, that “two of pris- 
oner’s witnesses were suffered to remain to assist in the de- 


fence.” 
We see no error in this assignment. For notwithstanding 


the practice of separating witnesses, may be very old, cer- 
tainly as ancient as the trial of Susanna by Daniel, (@pocry- 
pha, History of Susanna, 52 verse ;) and very good, as it 
proved itself to be on that occasion ; confounding her guilty 
accusers and vindicating her innocence. Still, it is but a rule 
of the Court, and must in its enforcement be left very much 
to judicial discretion, We see no abuse of that discretion in 
this case. The part that the witnesses, W. G. Cross and 
Lindsey bore in this examination, will fully sustain our 
opinion. 

[10.] We think the Court erred in not allowing the wit- 
ness, Samuel Lindsey, to testify to the sayings of prisoner, a 
minute ora minute and amalf after the shooting. If the decla- 
rations were not a part of the res gestae, then nothing is ; 
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and all that Courts and text writers have said upon this 
vexed subject, is meaningless, 11, Ga. Rep., 621; 22 2b. 228, 

[11.] This assignment is abandoned. As it stands, the 
Court unquestionably ruled right. Counsel state that it is 
miscopied, and that the decision was exactly contrary to what 
is written. 

_ [12.] We think the declarations of the defendant, as testi- 

fied to by James W. Wilkerson, made from one to three min- 
utes after the shooting, to the effect, that he shot at Wm. G. 
Cross, the son, and not Joseph Cross, the father, should have 
been admitted. The father was nearer the prisoner than the 
son. Some of the witnesses depose, that the deceased was 
not more than a foot and a half froma direct line from 
Thomas to the son. Thomas was agitated, and fired hasti- 
ly. Perhaps his fire was drawn by the bursting of the cap 
of young Cross. 

Learned counsel eloquently argue, that the by-standers 
may have been mistaken, but the pistol was its own best in- 
terpreter, and yet we know that it will not do to hold that 
every man aims at what he hits, or always hits what he 
aimed at. 

[13.] We see nothing wrong or censurable in the reproof 
administered by the Court to the witness Wilkerson. The 
dignity and decorum of judicial proceedings must be pre- 
served. 

[14.]. In looking carefully into the record, we cannot find 
what Morgan said to deceased in reply to the statement of 
deceased, that it was Jim Spence and Tom Thomas he was 
after, and not Charley Spence. Weare unable to decide, 
therefore, whether it should have been admitted or not. 

[15.] We think the Court should have allowed the witness, 
Gill, to state the facts or reasons which induced him to believe, 
that the Crosses were advancing upon the prisoner, when he 


shot. They might have demonstrated the correctness of his 
. ~ ‘ 
conclusion. 


[16 and 17.} We hold the Court was right in permitting 
the witness, Lindsey, to be re-examined, notwithstanding he 
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had remained in the Court-room subsequent to his first ex- 
amination. And also, in allowing the diagram made by this 
witness, as to the relative position of the combatants, to be 
submitted to the jury. It was strictly rebutting proof. 

[18.] We are quite clear that the Court erred in refusing 
to let the defendant bring in Wilkerson, Gill, Morgan, Ver- 
noy, and McLin, to contradict Lindsey’s testimony, by ma- 
king out and exhibiting to the jury another diagram as to 
the respective attitudes of the parties in this affray. We 
know of no law which excludes surrebuting testimony, and 
such was the character of this. If counsel prefer to have 
their judgments aflirmed, let them be cautions how they in- 
sist on the rejection of testimony. 

[19.] The misconduct of the witness, Martin Williams, in 
telling Robert A. Rouse, another witness for the State, before 
Rouse was examined, what he, Williams, had sworn, might 
justly have subjected him to the punishment of the Court, 
but is no ground for a new trial. Besides, the Judge certi- 
fies that this irregularity was unknown to him. 

[20.] The next complaint is, that “while the trial was 
progressing, and the jury were in the box, on Wednesday 
evening, while discharging the grand jury, and in the pres- 
ence and hearing of the traverse jury, trying said cause, the 
Court stated amongst other things, that the criminal docket 
was very heavy and on the increase, and that it was attribu- 
table to their vigilance for bringing offenders before the 
Court, the only way in which crime can be suppressed.” 

There is nothing in this exception. The Court must dis 
charge all its duties. Besides, what American Judge would 
hold the office, if he were not allowed to talk? To have his 
say? Andsome indulgence especially is to be granted to 
the habit of a Circuit rather praiseworthily noted for lectur- 
ing jurors, in order to stimulate them to a proper execution 
of the criminal law. 

[21.] We see nothing in the charge of the Court which 
can be considered a qualification of the legal proposition 
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asked for in the request. He merely gives the converse also, 
of the principle, provided the proof preponderates that way, 


asked for. Both are correct. 
[22.] The next assignment is subject to the same com- 


ment. 
[24 and 25.] We express no opinion as to the evidence, 


assuming that the prisoner will have the magnanimity of 
course, to return and submit himself toa new trial. @*privi- 
lege to which no outlaw should ever be entitled. Did this 
case rest on this ground alone, we might not feel at liberty 
to withdraw it from the province of the jury. Although 
forewarned and dissuaded, he thrust himself into this quarrel. 
It is not pretended that his relative, old Charley Spence, was 
in very imminent peril. 

[26.] There is nothing in this ground. 

[27.] Nor the last. The Court violated no rule of evi- 
dence in the instructions given to the jury. And even ta- 
ken in connection with the reproof administered to the wit- 
ness, Wilkerson, we do not see that his Honor transcended 


his duty. 
Judgment reversed. 


McDona.p, J. absent. 





James Goruaw, plaintiff in error, vs, R. G. Hood, et al., de- 
fendants in error. 


[1.] A person who was a constable, was sued in trespass, for tortiously taking 
some negroes. The constable justified under severalfi.fas. After the plaintiff 
had closed his evidence, the constable asked leave to amend his entries onthe 

Ji. fas., by entering on them, a levy on the negroes. 
Held, That the Court was right in granting him the leave asked for. 
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[2.] A constable not being authorized to levy on negroes, when there is a suffi- 
ciency of other personal property to be found; if he does, in that case, levy 
on negroes, trespass will lie against him. 


Trespass, vi ef armis, from Harris county. Tried before 
Judge Worrit1, at October Term, 1858, 


This was an action of trespass, v7 ef armis, by James A. 
Gorhdm against Rabun G. Hood and James M. Gordy, for 
entering plaintiff’s close, and seizing and carrying away four 
negroes, of the aggregate value of about four thousand dol- 
lars, the property of plaintiff, and detaining said negroes for 
two days. , 

There was a second count for taking possession of plain- 
tiff’s corn crib, by locking the door thereof, and taking and 
carrying off the key. 

The proof upon the trial, was, that defendants came to 
plaintiff’s house in his absence, and took off four negroes ; 
his children were at home and were taken to the house of a 
neighbor. Defendants had levied upon and taken off, a few 
days before, two mules, some cattle, and a rockaway carriage 
and wagon belonging to plaintiff The mules were worth 
each, from one hundred to a hundred and fifty dollars; cat- 
tle worth about twenty dollars a head. This latter levy plain- 
tiff replevied by forthcoming bond, and Hood was one of 
the sureties on the forthcoming bond. The j.fas. levied 
were eight in number, seven for thirty dollars each, and one 
for thirteen. 

There was testimony as to some other matters, not deem- 
ed material to the understanding of the case. 

After plaintiff closed, defendant Gordy, the constable, 
moved to enter upon the f. fz..a levy of the negroes seized. 
The Court allowed the entry of levy to be made; plaintiff ob- 
ecting. 

The jury found for the defendants, and plaintiff moved 


for a new trial: 
ist. Because the Ceurt erred in allowing Gordy, the bailiff, 
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to make entry of | a levy of the negroes on the ft oe after 
plaintiff had closed his case. 

2d. Because the Court erred in charging the jury that 
plaintiff could not recover in this form of action, trespass, vi 
et armis, after the entry of the levy upon the fi. fa., but must 
declare in case for an excessive levy. 

3d. Because the verdict was contrary to law and evidence. 


The Court refused the motion for a new trial, and plain- 
tiff excepted. 





Ramsay & Cariruers, for plaintiff in error. 
D. VY. Hitz, represented by E. W. Pou, contra. 
By the Court.—Bennine, J. delivering the opinion. 


[1.] The constable’s entry was amendable. Hopkins vs. 
Burch, 3 Kelly 222. If it was amendable at all, we do not 
see why it was not amendable as well after the plaintiff had 
closed his case as before. We think that there is no validity 
in the first ground of the motion for a new trial. 

Was the charge right? That depends on, whether ¢respass 
was the remedy. 

If the constable, in levying on the negroes, acted without - 
authority, trespass was the remedy; if he acted merely in 
excess of his authority, the remedy was case. It is agreed, I 
believe, that this is the somewhat nice distinction, Con- 
ceding, that such a distinction exists, the question is, wheth- 
r the constable acted without authority? And, we think, 
ha t he did. At the time when he seized the negroes, he 
had already seized two mules, some cattle, a rockaway, and 
a wagon; and these articles were of sufficient value, to satis- 
y the fi. fas. The Act of 1811, (Pr. Dig. 506,) declares, 
hi “Noconstable shall be authorized to levy on any ne- 
gro, or negroes, or real estate, unless there is no other per- 
sonal estate to be found, sufficient to satisfy the debt.” 
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[{2.] The constable, then, was not authorized to levy on 


these negroes, 

That being so, trespass was the remedy. 

This ground in the motion, we think, then, was valid, and 
therefore, we think, that there ought to be a new trial. 

As to the remaining ground, it is one that need not be con- 


sidered. 
Judgment reversed. 


B. A. TuornTon, et. al., creditors, &c., plaintiff in error, vs. 
N. J. Bussey & Witt1am Woo.prin¢e, administrators, &c., 


defendants in error. 


On the death of a member of two partnerships, both of which are insolvent 
and the estate of the deceased member is insolvent also, the ereditors of 
each partnership must look to the effects of the partnership of which he is a 
creditor, for payment, and the separate creditors must look to the assets of 
the deceased partner for payment; in case of a surplus it is to be applied to 


the debts of the other class of creditors. 


In Equity. Tried before Judge Kippoo, Chattahoochee 
Superior Court, August Term, 1858. 


A bill for injunction, and the marshalling of their intes- 
tate’s assets, was filed by the defendants in error, as admin- 
istrators of Thomas F. Wooldridge, deceased, against plain- 
tiffs in error, as creditors of deceased, individually, and of 
the late mercantile firm of Wooldridge & Brannon, which 
said firm was composed of intestate and T. Brannon, and of 
the late firm of T. F. Wooldridge & Co., which was composed 
of intestate and one James; the estate of said intestate was 
insolvent, and both firms were insolvent; the assets of 
the firms were in the hands of the administrators of Wool- 
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asi 
dridge, as well as those of the individual estate of Wool- 
dridge, the intestate. 

On the trial of the case, the Court charged the jury that “the 
creditors of T. F. Wooldridge & Co. should share pro rata 
the assets of that firm, each in proportion to their demands ; 
that the creditors of the firm of Wooldridge & Brannon 
should share pro rata the assets of that firm; and the firm 
creditors, after deducting the pro rata share which each 
firm creditor had received from the respective firm assets, 
should then come in and share equally with the individual 
creditors of T. F. Wooldridge in all the individual assets ; ”’ 
to which charge B, A. Thornton, one of the individual credi- 
tors, excepted and assigns the same as error. 





TuornTon, for plaintiff in error. 
Niszevs, contra. 


By the Court.—McDonatp, J. delivering the opinion. 

















This is a bill by the administrators on the estate and effects 
of Thomas F. Wooldridge, deceased, asking directions of 
the Court as to the distribution thereof. The intestate was a 
member of two mercantilé firms, both of which were insol- 
vent; he hada considerable property in his individual right, 
disconnected from the partnership, but he was insolvent also ; 
the partnership creditors claimed to have appropriated to the 
payment of their debts, the assets of the firms respectively, 
of which they were the creditors, and for unpaid balances 
to share ratably with the individual creditors of the de- 
ceased, his own estate. The presiding Judge charged the 
jury in accordance with this position, and one of the indi- 
vidual creditors excepted. 

This is the first time, I believe, that this question has 
heen presented to this Court in a cause arising on the chan- 
cery side of its jurisdiction ; it has been before the law side 
of the Court twice,and the last was, by special agreement, 











304 SUPREME COURT OF GEORGIA. 


Thornton et al., vs. Bussey and Wooldridge, adm’rs. 


made a quasi equity cause. I shall perhaps have occasion 
hereafter to refer to those cases, 

The principle of the charge of the Court, to which excep- 
tion is taken, is, that on the insolvency of a deceased part- 
ner, and two mercantile firms of which he was a member, 
the creditors of the firms respectively should divide among 
themselves, ratably, the assets, to the exclusion of the credi- 
tors of the individual deceased partners, and for unpaid 
balances they should share, ratably, with the individual 
creditors of such deceased partner. The rights of joint and 
separate creditors of mercantile and other partnerships, and 
of the individual members of such partnerships, have been 
much discussed, and variously determined. It has been 
held that the creditors of partnerships should come in, pari 
passu, with the individual creditors of an insolvent mem- 
ber of the partnership and share, ratably, his interest in the 
firm and his individual assets. Again, it has been decided, 
that the partnership effects should be applied to the payment 
of joint creditors, and the separate creditors should be en- 
titled to the surplus only, if any; and if there should be a 
deficiency, that the partnership creditors for their unpaid 
balances, should share, pro rata, with the individual 
creditors, while in other cases it has been adjudged that 
joint creditors should look for “payment, in the first in- 
stance, to the partnership assets, and that individual credi- 
tors should be entitled to pay from the individual assets, and 
that, for unpaid balances, each class of creditors should be 
entitled toany surplus of assets which may remain after the 
class of creditors primarily entitled to pay, had been satisfied. 
It is manifest that a Court of Chancery has no jurisdiction 
of any of these matters, unless the partnership, or the indi: 
vidual member of it, whose creditors are endeavoring to col- 
lect their debts, be insolvent. If all are solvent, there can 
be no ground for the interference of a Court of Equity. In 
that event every right is manageable in a Court of law; 
that jurisdiction can afford an adequate remedy in every 
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case, A partnership creditor has his option, after judgment, 
to proceed with his execution against the partnership effects, 
or the individual property of any partner. If he proceeds 
against the former, there is an end of the case when he ob- 
tains satisfaction; if against the latter, the partner who is 
thus compelled to pay, has his ample remedy at law against 
the other partners for contribution. If it be the case that an 
execution against an individual member of a firm be levied 
on the partnership effects, the purchaser gets the interest in 
the concern which that partner had, which is the profits after 
paying the partnership debts. 

The case before us is, indisputably, within the jurisdic- 
tion of a Court of Equity,and being so, it must be disposed 
of according to the principles of that Court which are most 
approved by our judgment. That the administrators of a 
deceased partner have brought the case before the Court for 
its direction in the administration of the assets of their in- 
testate, does not change the rule by which the Court wiil be 
governed, in adjusting the rights of the parties, from that 
which would control it, if one or all of the creditors had been 
complainants; indeed, such bills are substantially the bills 
of the creditors, and the Court will so consider them. It is 
said that partnership contracts are joint and several, and 
that no equity in favor of a separate creditor can effect the 
rights of the contract of the partnership creditor; that the 
joint creditors can have execution against the separate, as 
well asthe joint property, or take in execution the body of 
each member of the partnership, and that equity follows the 
jaw in such cases. There is some misapprehension in re- 
gard to what is meant when it is said that the contracts of 
partners are joint and several; such contracts are not joint 
and several at law; if they were, a separate action might be 
instituted at law against each partner, on the contract as his 
several contract; but that is not so. The partners must all 
be sued, and if one be omitted, it would bea good ground 
for a plea in abatement. That is the case in all join: con- 

VOL, XXVII.—20 
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tracts, whether there be a partnership or not. The Act of 
1820, Cobb 485, authorizes the plaintiff to proceed to judg- 
ment against joint contractors or partners who may have 
been sued, although there are others sued in the same ac- 
tion, who cannot be found, and the judgment, when obtain- 
ed, will bind the joint or partnership property, and the indivi- 
dual property of the defendants, who were served, and the 
execution issued thereon, may be levied on such joint and 
several property. But if the metiber of a partnership die, 
his personal representative cannot be sued at law, the con- 
tract being joint, but creditors are bound to proceed against 
the survivors. In equity, however, creditors may proceed 
at once against the executors or administrators of the deceas- 
ed partners, aud hence, those legal writers are more accurate 
who say that in Equity, the contracts of partners are several 
as well as joint. But the contract of a surety is often joint; 
but because that is the case, he is not precluded from setting 
up an equitable defence which may arise in the transactions 
between the principal debtor and creditor, which releases 
him from his contract. Again, that the separate property 
may be taken in execution does not determine the character 
of the contract. It is often the case, that when contracts 
are joint there is no joint property, and the creditor must 
necessarily obtain satisfaction from the individual property 
of the joint contractors; that the joint creditor may proceed 
with his execution against the partnership property or the 
individual property of the partners, does not preclude the 
joint, or separate creditor of a partner from asserting an 
equity whichentitles him to an exclusive satisfaction from 
the partnership or individual assets, accordingly as he may 
be a partnership or individual creditor. 

Is there such an equity in favor of the different classes 
of creditors presented before us in this record? As already 
remarked, the parties all are insolvent, and neither the part- 
nership creditors, nor the individual creditors of complai- 
nant’s intestate, can be paid in full. The most just and 
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satisfactory rule in such a case, is that which was adopted in 
cases of bankruptcy in England, long anterior to the revo- 
lution, and which was the prevailing law at the time of our 
adopting statute, viz: that the partnership, or joint assets 
should be first applied to the payment of the partnership 
debts, and the surplus, if any, tothe payment of the separate 
debts ; and that the separate effects be applied first to the pay- 
ment of the separate debts, and the surplus to payment of 
the partnership debts. Zz parte Crowder, 2d Vernon, 706; 
Ex parte Cook, 2 Peere Wm’s, 500. This rule is commen- 
ded by its equity and good sense. The justice of it was the 
cause of its adoption. The Court of chancery in England 
regulates these equities there, and controls the assignees in the 
distribution of the effects of bankrupts according to the 
equity of the case, when it does not come in conflict with 
any settled rule of law. Lord King, in a case before him, 
said, that the rule, as stated by us, was settled, and that it 
was a resolution of convenience. He did not say that it was 
so settled, because of its convenience; being a rule founded 
in the equitable rights of the parties in every such case, it 
was adopted; I have nodoubtthat the assignees might pro- 
ceed to distribute the effects under it, without compelling 
creditors to resort to a Court of Chancery in every case, for 
special directions. 

There is much equity in the rule, and as applicable to 
cases in which there has been no fraud, it is unexceptiona- 
ble. It must be presumed, that every partnership debt in- 
creases the partnership effects to the same amount, and it is 
but just that they should be applied to their payment in 
preference to debts which {contributed nothing to them, pro- 
vided one or the other must go unpaid; and the same may 
be said in regard to the individual debts and effects of a 
partner, 

Circumstances may exist in some cases which might call 
for a strict scrutiny into the conduct of the partners, to as- 
certain whether a partof what appears to be joint effects, are 
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not in fact the separate property of one of the partners, so 
as to give an equity to an individual partner, and vice versa, 
but that does not affect the rule; itonly shows that there 
may be cases in which to give effect to the rule, there should 
be a strict investigation of the conduct and rights of the 
parties. 

In the case of ex purte Hayden, 1 Brown 454, joint credi- 
tors were allowed to prove on a separate commission, and 
to receive a dividend pari passu with separate creditors, 
There was no joint estate in that case, and the report is very 
short. The joint estate may have been divided out among 
the partners, and in that event, it would be one of the cases 
in which it would be proper to give effect to the rule, that 
the relative value of the joint estate, and the individual 
effects, as well as the amount of the joint and individual 
debts, should be ascertained. The case of ex parte Cobham, 
Ib. 576, was consented to. 

The rule above laid down by us, prevails now in Eng- 
land, whether a joint debt be proved under a separate com- 
mission, or whether a separate debt be proved under a joint 
commission. 

The case of Cleghorn vs. the Insurance Bank of Colum- 
bus, already referred to, was mainly decided on the ground 
that the parties were not in a Court of Equity, and the case 
being in a Court of law, the superior legal lien should prevail. 
The case in 19¢h Geo. Rep., was decided on the ground that 
the above case was a precedent for it, ulthough by agreement it 
was to be considered as though a bill in equity had been 
filed to adjust the rights of the parties, There is no ques- 
tion of lien in this case, but there can be no question, I ap- 
prehend, that if, in the two classes of creditors, some have 
liens, and others have not, the liens must have the prece- 
dence of debts having no lien, in the distribution of that 
portion of the effects from which the debt was to be paid; 
but a judgment against the partnership cannot, on the 





MACON, JANUARY TERM, 1859. 


Lennard vs. Jones. 


ground of lien, be satisfied from the private assets, when 
that class of debts cannot shareat all those assets with the 
separate creditors. 





Judgment reversed. 





Bensamin F, Lennarp, bearer, plaintiff in error, vs. Joun 
H., Jones, trustee, defendant in error. 


When it is sought to charge the husband, as trustee, and the proof shows he 
never accepted the trust, it is not competent for the plaintif to strike out 
the name of the husband, and substitute that of the wife as cestut que trust. 


Assumpsit, from Randolph county. Decision by Judge 
Krppoo, at the June adjourned Term, 1858, 


Benjamin F, Lennard, bearer, brought suit against John 
H. Jones, trustee of Mary A. Jones, to recover the sum of 
ninety-five dollars and twenty-three cents, ($95 23) besides 
interest, the amount of a promissory note given by ‘said Ma- 
ry A. Jones, to James D, Lennard, dated 7 July, 1856, paya- 
ble one day after date, and afterwards for valuable con- 
sideration transferred to plaintiff. | 

The declaration alleged that said Mary A, Jones, and her 
children, were the cestuz gue trusts of two negro slaves, con- 
veyed to them by deed, from Jemima W. Poole, and that 
said slaves were inthe possession of John H. Jones, as trus- 
tee; that said note was given for goods, wares, and merchan- 
dise, sold and delivered to said Mary A, Jones, for the use 
aud benefit of hé@rself and children, and said estate, and 
that said estate was liable for the same, 

The action is brought agaiust the trustee under the pro- 
visions of the ct of 5th March, 1856, p. 228. 
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The defendant pleaded that when said note was given, 
said Mary A. Jones was a married woman, the wife of de- 
fendant. / 

After reading in evidence the note sued on, plaintiff in- 
troduced a book, containing the original eutries of part of 
the goods sold and delivered, and for which the note was 
given; said entries amounting to $64 31. Plaintiff then 
proposed to prove the loss or destruction of another book, 
containing the original entries of the balance of the goods 
sold, and making up the amount for which the note was 
given. Defendant objected to the testimony as inadmissible, 
the objection was sustained by the Court, and plaintiff ex- 
cepted. 

Plaintiff then moved to amend the declaration, by strik- 
ing out the name of John H. Jones, and inserting that of 
Mary A. Jones, the cestui que trust, as defendant; which 
motion the Court refused, and plaintiff excepted. 

Defendaut moved for a nonsuit, which the Court granted, 
on the grounds, that plaintiff had failed to make out his 
case—had failed to show how the trust estate was subject to 
the payment of the note sued on; and that the corpus of a 
trust estate could only be subject to sale when necessary 
for the benefit of the estate. To which decision plaintiff 
excepted. 





Gro, L. Barry, for plaintiff in error. 
Hoop & Rostnson, contra. 


By the Court.—Lumpxin, J. delivering the opinion. 


This was a suit to recover at law, a debt out of a trust 
estate. The action was brought against the husband, as 
trustee; it turning out on the trial, that he had never ac- 
cepted the trust, the Court granted a nonsuit, refusing to 
permit the plaintiff to substitute the name of the wife, who 
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was one of the cestui que trusts, in the place of that of the 
husband. 

There can be no doubt that the Court was right, and 
notwithstanding the Act of 1856, gives the right to sue at 
law, still it never was designed to confer such power as 
that here claimed. 

Wesee nothing wrong in the other rulings complained of. 
In the view already taken of the case, it becomes unnecessa- 
ry to notice them more particularly. 

Before commencing any proceedings, either at law or in 
equity, counsel would do well to examine and see whether 
the children should not be parties likewise; provided there 
be children. Also, how far the giving of the note, in this 
case, will indicate the intention of the wife to bind her sep- 
arate property for this debt. .This question has been much 
discussed, and there is no little law learning in the books, up- 
on that point. 
















Judgment affirmed. 







McDonatp J. absent. 





Henry H. Horton, et al., plaintiffs in error, vs. Lewis F. 
Hicks, Sheriff, for the use of another, defendant in error. 






Ii. was arrested under aca. sa., at the instance of B. He gave bond to take 
the benefit of the insolvent debtors Act. He was again arrested at the in- 
stance of W,, and gave bond to keep the prison limits. The securities in the ca. 
sa bond surrendered H. tothe Sheriff, and he gave another prisonlimits bond. 
Upon the expiration of the six calendar months, under the first prison limits 
bond to W., the Sheriff put H. in jail, the other prison limits bond having 
still sixdaysto run. H. escaped from jail. 

Held, That the securities on the second bond were not liable. 
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Debt, from Crawford county. Tried before Judge Laman, 
September Term, 1858. 


This was an action of debt on a prison bounds bond 
brought by Lewis F. Hicks, sheriff, for the use of Elijah Bond, 
against Henry H. Horton, principal in the bond, and W. W. 
Matthews and others, sureties. 


The case was submitted upon the following agreed state- 
ment of facts: 

That Henry H. Horton was arrested by virtue of a ca. sa., 
at the suit of Elijah Bond, on the 24th March, 1856, and en- 
tered into bond with security, for his appearance to take the 
benefit of the honest debtor's Act, at July Term, 1856, of the 
Inferior Court of the county of Crawford. That on the 9th 
June, 1856, the sureties surrendered Horton to the Sheriff, 
when he gave bond for the prison limits. That before this 
surrender, on the 3lst May, 1856, Horton was arrested by 
virtue of a ca. sa., at the suit of E. F. Wood & Co., and gave 
bond for the prison limits; that he remained within the 
prison bounds until the Ist December, 1856, when he 
was taken by the Sheriff, and closely confined in the 
jail of said county; the six months having expired since 
his arrest, and giving bond for said limits, under the 
ca. sa. of Wood & Co, That Horton remained in jail until 
the 3d December, 1856, when he broke jail, and escaped, 
and fled beyond the jail limits, and beyond the limits of the 
county. B. A. Horton was surety for H. H. Horton, upon 
both the prison bounds bonds, and the ca. sa. bond. ‘That 
H. H. Horton at the time he escaped, was not confined in 
the jail at the suit of Bond, and he was not surreudered by 
any of his sureties on the prison bounds bond, given in the 
case of Bond. That he made his escape six days before the 
expiration of six months from the date of the bond sued’on. 
That he never took the benefit of the honest debtor’s Act, in 
the case on which Bond had him arrested, and never paid 
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Bond’s debt, and that his escape was not by the knowledge 
or consent of Bond or any of his attorneys. 

Upon this statement of facts, the sureties moved for a non- 
suit, on the ground, that their principal, H. H. Horton, was 
taken from their custody and control by the Sheriff, and con- 
fined in jail,and they were thereby discharged from their 
liability on said bond, 

The Court overruled the motion, and the jury under the 
direction of the Court signed a verdict for the plaintiff, and 
defendants excepted. 





















Sam. Hatt; G. P. Cutvernovuse; Grice & Wattace, for 
plaintiffs in error. 







Coox & Montrort; and Hunter, contra, 






By the Court.—Lumprxin, J. delivering the opinion. 





Are the securities on the unexpired bond liable for the es- 
cape of Horton from jail ? 

The statute says to the debtor, give security that you will 
not go beyond the ten acres,and you shall not be confined 
within the four walls. He accepts the privilege and executes 
the requisite bond. He is seized by authority of law from an- 
other quarter and shut up in jail. Ought his bondsmen to 
be further responsible for his safe keeping ? 

The liberty ofthe debtor is the consideration for the bond, 
which fails as soon as he is committed to close confinement. 
To hold the bail liable after this, would be unreasonable. 
Deprive the debtor of the partial liberty secured to him in 
consequence of giving the bond, and the only object in giv- 
ing it is defeated; while the prisoner had volition, he did 
comply with his undertaking. By the act of incarceration 
his status was changed, and was then an act between the 
Sheriff and himself, and no body else. And shall th~ sherifl 
make his own neglect a cause of action against the securities ? 
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Is there a case known to the law, where securities are lia- 
ble for the safe keeping of a prisoner, civil or criminal, 


who is legally confined within the four walls of the jail ? 
We apprehend not. 


Judgment reversed. 





James Harpy, plaintiff in error, vs. Georce Brown, defend- 
ant in error. 


[1.] An award of arbitrators at common law, may be attacked and set aside for 
fraud, and the parties against whom it is rendered, need not resort to a Court 
of Equity for that purpose. 

{2.] Under the Act of 1856, an award can only be impeached for fraud in the ar- 
bitrators. But at common law, an award may not only be vacated for cor- 
ruption or partiality in the arbitrators, but for a mistake into which they have 
been led by undue means, or into which they have been permitted to fall, by 
the fraudulent concealment of the party or his agent. 


[3.] Courts, while they. may not correct the award, or revise the decision of the 
arbitrators, hold it to be against conscience to take advantage of an award to 
enforce it, or to use it as a plea to bar a defence. 


Complaint, from Bibb Superior Court. Tried before Judge 
Lamar, at November Term, 1858. 


Suit was brought by James Hardin against George Brown, 
on a note made by Brown, forthe sum of eight hundred dol- 
lars, of which the following is a copy: 


“$800 00. On or before the 25th day of December next, I 
promise to pay James Hardin or bearer, eight hundred dol- 
lars, for value received, with interest from date. This 22d 
August, 1856. 


Signed) GEORGE BROWN.” 
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On the trial of the case in the Court below, plaintiff read 
in evidence the foregoing note, and rested his case. 

In the further progress of the trial, a number of witnesses 
were examined, and depositions read, disclosing the follow- 
ing state of facts: 

On the fourteenth day of April, in the year 1856, George 
Brown sold to James Hardin a negro woman named Eliza, 
and her child about one year old, for the sum of eleven hun- 
dred dollars. Brown made to Hardin a bill of sale in the 
usual form with warranty. On the 22d day of August, next 
succeeding, Hardin came to the house of Brown, in compa- 
ny with his overseer, Alfred Dennis, the brother-in-law of 
Brown, and told Brown he must take the negroes back. 
Brown asked him why he wished them taken back; and Har- 
din answered, “because when I bought her, I thought she 
was in the family way, but she was not.” Brown said, if 
she was not, he would take her back. It was ten miles from 
Brown’s house to Hardin’s plantation, where Eliza was; she 
was not produced on this occasion, and it did not appear that 
Brown had seen her after the sale in April. Brown asked 
Hardin what was the condition of the woman at that time; 
Hardin replied that he had not seen her since the physician 
had been attending on her, and called on Dennis to state what 
the physician had said to him. Dennis then said to Brown, 
that the physician said she was very low, and if she had an- 
other fit she would die; and further, that he would not give 
his old hat for her chance of life. Brown asked Hardin if 
he considered the woman worth as much then as she was 
when the sale was made in April; Hardin said he did. It 
was then agreed tliat the trade should be cancelled ; and that 
the negroes should be brought back by Hardin, whenever 
Brown should decide that she was able totravel. In lieu of 
returning the purchase money, Brown gave Hardin notes on 
one Calloway and Dr. Purifoy, amounting to three hundred 
dollars, and his own note, the subject of this suit, for eight 
hundred dollars, 





SUPREME COURT OF GEORGIA. 





‘Hardin vs. . Brow n. 


When Risen went to Hardin’s, the next day, the woman 
was dead and buried; shedied about twelve hours after the 
trade was cancelled. 

The parties afterwards submitted the whole matter to sev- 
en arbitrators, and each took oath to abide the award. The 
submission was not in writing. The award of the arbitra- 
tors was, that Hardin should keep the notes, and Brown 
should take back the child and bill of sale. 

Atthe arbitration, Dr. Simmons swore, (as he also did at the 
trial in the Court below,) that on the night before the arbi- 
tration, 17 or 18 days after Eliza’s ceath, he, in company with 
P. T. Wilson, Alfred Dennis and a medical student,exhumed 
the body and madean examination of the womb. The dis- 
interment was made about the 11th day of September; the 
womb was not in a state of putrefaction, and was of the nat- 
ural size; the body Was not very offensive ; the examination 
ebithididd about five minutes. Is of the opinion that there 
had been no fetus in the womb from 30 to 60 days before 
the woman’s death; never had seen the woman before she 
died; Dennis identified the body; never saw any thing after 
said examination to change his opinion; Hardin procured 
him to examine the body. 

When this testimony was given in at the arbitration, Brown 
complained that he had received no notice that the body was 
to be disinterred. Brown admitted that if the woman was 
not pregnant, she was unsound when he sold her. Hardin 
also stated to certain persons at the arbitration, that it was 
useless for Brown to prove that the negro was swoadl vhen 
the original sale took place, because he admitted she was at. 
that time sound. 

Dr. Searcy swore at the arbitration, and on the trial, that 
a few days before Brown so!d the woman to Hardin, he saw 
Eliza; she complained of nausea in the mornings, and of 


giddiness. Dr. S.thought she was in the early stages of 


pregnancy, and directed her to be bled freely. 
After the arbitration, the child and Eliza’s clothes and bed- 
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ding were sent back to Brown’s; the clothes of Eliza were 
stained with blood, and some of them were mutilated; the 
mattress was also stained, and the blood had run completely 
through it, all having the appearance of having been used by 
a woman who had flooded considerably. The clothes and 
bedding were not exhibited at the arbitration. The arbitra- 
tors testified, that the main question to which they directed 
their inquiries was the one as to the pregnancy of the wo- 
man, and that their decision was based on the testimony of 
Dr. Simmons, and the admission by Brown, that if the wo- 
man was not pregnant, she was unsound at the first sale 

The clothes and bedding of Eliza were afterwards exhibited 
to fiveof them, and three of the five swore, that after seeing 
the bloody clothes and bedding, they were dissatisfied with 
their finding, and that if they had seen these things before 
the arbitration, their finding would have been different. 

Dr. Searcy, Dr. Fitzgerald and Dr. Hammond swore, that 
they did not think such information could be obtained from 
an examination of the womb of a woman who had been dead 
seventeen or eighteen days, in the month of August, in this 
climate, asto enable medical men to determine whether or 
not there had been a fetus in the womb from 30 to 60 days 
before death. 

Other testimony was offered, but the foregoing statement 
discloses the material facts proved on the trial. 

The jury found a verdict for the defendant, and plaintiff 
moved for a new trial on the following grounds: 

ist. Because the Court erred in admitting testimony toim- 
peach the award of the arbitrators. 

2d. Because the Court erred in admitting testimony going 
to prove the soundness of Eliza at the time of the sale by 
Brown to Hardin, and also to prove that the beddirg and 
dress were bloody. 

3d. Because the Court erred in charging the jury, that if 
the defendant had proven fraud on the part.of the plaintiff, 
in procuring the award, he had a right to do so in this ac- 
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tion, and they must find for defendant if they should further 
believe that the note was procured by fraud, and that the 
consideration had failed. 

4th. Because the Court erred in ruling, that the defendant 
had the right to plead the notes of Calloway as a set-off. 

5th. Because the jury found contrary to law. 

6th. Because the jury found contrary to evidence. 

7th. Because the Court erred in admitting testimony to 
prove what Dr. Simmons testified before the arbitrators, and 
in refusing to rule it out on motion of plaintiff’s counsel. 

8th. Because the Court refused the motion of plaintiff, to 
tule out all evidence introduced by defendant, that did not 
show fraud in the arbitrators. Which motion the Court over- 
ruled, and plaintiff excepted. 


Por & Grier, for plaintiff in error. 


Speer & Hunter, contra. 


By the Court.—Lumpkin J. delivering.the opinion. 


This case is somewhat tangled up by the direction it has 
taken. It will be found, however, to turn mainly upon the 
validity of the award rendered between the parties. 

Hardin bought of Brown a negro woman and child for 
$1,100. He paid $800 cash, and gave the notes of Jonah D 
Calloway and Dr. A. W. Purifoy, which he held, for the bal- 
ance of the purchase money. Brown warranted the slaves to 
be sound in body and mind. Hardin keptthe negroes four 
months, and being dissatisfied with the trade, went to Brown 
to rescind the contract. After parleying with one another, 
Hardin asserting that the negro woman was worth as much 
as when he bought her, Brown agreed to the rescission. Not 
having the cash to refund, he gave his note to Hardin for 
$800, and re-delivered to him Calloway and Purifoy’s notes, 
at the same time taking back his bill of sale. The woman, 
whom Brown had not seen since he parted with her, died the 
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same night, and within twelve hours after this second con- 
‘tract, which took place at Brown’s house, some ten miles off 
from Hardin’s plantation, where the negro was. Brown re- 
fused to pay his note, alleging that he had been defrauded 
by Hardin. 

They then consented to submit their matters to seven arbi- 
trators, who met, and after hearing the testimony, awarded 
that Hardin should retain the notes, and Brown take back 
the negro child. In other words, that the arrangement be- 
tween the parties should stand. The child was sent home to 
Brown, and he still has it. 

[1.] Hardin sued on the $800 note, and Brown pleaded 
failure of consideration, and fraud in the procurement of the 
note. Hardin replied, in effect, the award as a bar to this de- 
fence. Brown rejoined, that the award was fraudulently ob- 
tained and void. Hardin, by his counsel, objects to the 
award being attacked in a Court of Law. But we hold, that 
the judgment of a Court in this State, may be vacated for 
fraud, at Jaw, and of course an award of arbitrators may be. 

[2.] Again, Hardin insists, that an award can only be at- 
tacked for fraud in the arbitrators. And this is true, under 
the Act of 1856. But this is an award atcommon law, and 
not asubmission under that Act. Corruption or partiality 
are grounds for setting aside an award at common law. And 
so is a mistake, into which the arbitrators have been Jed by 
undue means, or into which they have been permitted to fall 
by the fraudulent concealment of the party or his agent 
Metcalf vs. Ives, 1 Atk. 63; Russell on the Power and Du- 
ties of Arbitrators, 53, 1 Lib.new series, 636. A Court, in 
such cases, does not correct an award, or revise the decision 
of the arbitrators; but holds it to be against conscience to 
take advantage of the award, by seeking to enforce it, or by 
using it as a plea to bar a defence. 

The complaint against the award in this case is this: 
When Brown sold the woman Eliza to Hardin, he supposed 
she was pregnant, although he did not warrant it. When 
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told of her situation by Dennis, the overseer of Hardin, he 
admitted that if she was not pregnant, she was diseased. 
The fact of her pregnancy, then, became to be very material 
in the altercations between the parties. She had been dead 
and buried eighteen days when the arbitration took place. 
The night before the arbitration, Hardin procured Dr. Sim- 
mons, who was not his family physician, and who had not 
attended the wonian, to disinter her remains, and make a 
post mortem examination. This was done at 9 o’clock the 
over-night, by torch light, aud within five minutes time! Dr. 
Simmons testified before the arbitrators the next day not on- 
ly that there was no fetus in the womb, but that none could 
have been there from thirty to sixty days before her death! 
And this proofsprung upon Brown without notice, and given 
in just at the heel of the investigation, in all probability con- 
trolled thecase. While Brown was attempting to prove that 
the woman was sound when he sold her, Hardin stated em- 
phatically, that he did not dispute it, remarking that he had 
Brown by the leg, any how. But this was not all. Subse- 
quently to the award, the child was sent to Brown’s, and with 
it, the clothes and bedding of the woman, the whole stained 
with blood, and the mattress on which she lay saturated so 
as to be wet through, and her apparel partially mutilated, and 
some of it removed. And these facts coming to the knowl- 
edge of Brown, determined him to resist the payment of the 
note, and the execution of the award. Three of the arbitra- 
tors swear, that if they had seen these clothes, furnishing such 
strong presumptive evidence that the womanhad given birth 
to achild, living or dead, they would not have rendered the 
award which they did. ‘The weight of medical authority is 
altogether against the opinion of Dr. Simmons. Physicians 
who bear testimony to his skill and integrity, express it as 
their decided belief, that Dr. Simmons could have come to 
no satisfactory conclusion under the circumstances which at- 
tended his examination. 

Well, with all this proof before them, the Court instructed 
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the jury, that if the defendant had shown fraud on the part 
of the plaintiff, in procuring this award, which he had a 
right to do, they should find for the defendant, if they should 
further believe that the note was originally procured by fraud, 
and the consideration had failed. . 

The charge is fair, and there is abundant proof in the re- 
cord to support the verdict. 

We sustain the Court upon all the exceptions taken to the 
admissibility of evidence during the trial, and in refusing to 
withdraw any portion after it wasadmitted. And affirm gen- 
erally the judgment of the Court below. 


Judgment affirmed. 





GasrieL Cuirron, and others, plaintiffs in error, vs. Ropert 
O. Hotton, administrator, de bonis non, &c., defendant in 
error. 


S. H. executed his will and died. By the 3d item, he bequeathed to J. F. H., 
his only child, certain property; and by the 6th item, he directs as follows: 
“In case my son 8, dies before he arrives at twenty-one years of age, and 
without issue, all the property given herein before to my said son, I give and 
devise to my blood relations, of nearest kin, to be equally divided among 
them. J. F. H. died under twenty-one years of age, and without issue. At 
the time of the execution of the will and death of the testator, M. H., a 
widow, was the only surviving brother or sister of the testator. She had chil- 
dren. There were two families of nephews and nieces, the children of deceas, 
ed sisters. The parents of testator were both dead. All of the foregoing 
facts, it was agreed, were well known to the testator atthe time he made his 
will. After the death of testator and while his son was still in life, the only 
surviving sister died. 

Held, That the children of M. H. were not entitled to the whole of the contin- 
gent legacy, but that the families of the other two sisters were entitled to 
participate. 


VoL. XXVII.—21. 
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In Equity, in Houston Superior Court. Decision on de- 
murrer, by Judge Lamar, at November Term, 1858. 


Gabriel Clifton, and others, children of Nancy Clifton, de- 
ceased, filed this their bill against Robert O. Holton, admin- 
istrator, de bonis non, with the will annexed, of Samuel 
Holton, deceased, for their share of a legacy, claimed by 
them as remaindermen, under the will of said Samuel. 

The bill states that testator duly made and executed his 
last will and testament, the first of June, eighteen hundred 
and forty-six, and died in August thereafter, leaving said 
will in full force and unrevoked. 

That the third item of said will, is as follows: 

“Item Third: I give and devise to my son James Fitz- 
gerald Holton, Mat a negro man; Amy, a negro woman and 
her natural increase; also, her children, namely: Bob, a 
boy, and Wiley, a boy, Harriet, a girl, Dave,a boy, and Sarah, 
a girl. Ialso give and devise to my said son, two tracts or 
lots of land,” (describing them,) that in and by the sixth 
item of said will testator bequeathed, as follows: “Jn case 
my son James die before he arrives at twenty-one years of 
age,and without issue, all the property herein before given 
to my said son James, I give and devise to my blood rela- 
tions of nearest kin, to be equally divided among them.” 

The bill states that testator died leaving but one child, 
the said James Fitzgerald, and that when said will was exe- 
cuted, and at the time of his death, the only and nearest 
blood relations he had, exclusive of his said son, were a sis- 
ter, Mrs. Margaret Holton, and the nephews and nieces of 
two pre-deceased sisters, Mrs, Taylor and Mrs. Nancy Clifton. 
That there were, and are now, fourchildren of Mrs. Taylor, 
and complainants, seven in number, are the children of 
Nancy Clifton. That Margaret Holton, the last surviving 
sister of testator, died in 1851, leaving six children. That 
James Fitzgerald Holton died in 1855, before arriving at the 
age of twenty-one years, and without issue. That after his 
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death, the defendant, Robert O. Holton, ason of said Marga- 
ret, took out letters of administration de bonis non, with the 
will annexed, on the estate of Samuel Holton, and possessed 
himself of all the property, real and personal, bequeathed to 
said James, as aforesaid. 

The bill states that complainants are entitled, as “‘ blood 
relations of nearest kin’ to testator, to an equal share of said 
legacy with the children of Margaret Holton and Jane Tay- 
lor, to be divided amongst all per capita. 

To this bill the defendant demurred for want of equity, in 
this, that complainants were not entitled to any part of said 
legacy, but upon the death of James Fitzgerald Holton, the 
same vested solely and absolutely in children of Margaret 
Holton, the sister of testator, the nearest blood relation at 
the time the will was executed, and at the period of testator’s 
death. 


After argument, the Court sustained the demurrer, and 
dismissed the bill, and counsel for complainants excepted. 


Samvuet D. Kitten, for plaintiff in error. 


Jno. M. Gites, contra. 


By the Court.—Lvumrxin, J. delivering the opinion. 


The question in this case is not without embarrassment. 
Several propositions insisted on by the counsel for the Hol- 
tons, may be connected for the purposes of this decision. 
It may be granted that “the blood relations of nearest kin,” 
to the testator, are to be ascertained and fixed at the time of 
his death, and not the death of his son ; a rather debateable 
point. The words of the will are, “in case, my son dies,” 
I then give over this property “to my blood relations,” &c. 
The division contemplated, is evidently at the death of the 
son, and why not the gift over to those who answer to the 
description of nearest blood relations at that time ? 
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Yield, also, that “ relations” may be read in the singular, 
although there is no reason for making the substitution in 
this case; nay, concede that if the item of the will had 
stopped at the first clause, “my blood relations of nearest 
kin,” that the sister would have taken—and this we appre- 
hend is all and more, perhaps, than can be fairly claimed : 
still we think the case is with the complainants, 

We must give effect to all the words in the will. And in 
this, as in thousands of cases, the context or explanatory 
words must control the technical terms of the testament. 
Dying without issue, which taken by themselves would cre- 
ate a perpetuity, are often enlarged by superadded words, so 
as to constitute a good remainder over. 

It is agreed on the record, that the testator knew that he 
had an only sister living, and no brother; that his parents 
were dead, so that there could not possibly be another broth- 
er or sister. Could he have intended to restrict his bounty 
to that only sister, and yet give the property to his blood 
relations of nearest kin, and direct it “ to be equally divided 
among them ?” must he not of necessity have contemplated 
and intended to have provided for more legatees than 
one? He not only employs the plural, relations, but he di- 
rects an equal division to be made. A gift to one, is utterly 
inconsistent with the idea of a division, much less an equal 
division, when that one takes the whole, and that is not all, 
it is to be an equal division among “ them,’ that is, the 
blood relations already mentioned. 

Policy favors the subdivision of property. Courts should, 
in this country, lean to that interpretation of wills, which 
carries out the provisions of the statute of distributions, 
rather than to that which defeats them. For this statute 
after all, is our American Magna Charta; doing more to 
perpetuate our republican institutions than the Constitution. 
For without the accumulation by law of property, in the 
hands of the few, there can be no privileged classes, 

Justice and equity favor this construction, why should not 
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all who stand in the same degree of relationship to the testa- 
tor, at the time this estate took effect, share alike in his boun- 
ty? Why should one family of nephews and nieces, the 
children of a deceased sister get ali, while two other families 
of nephews and nieces, the children also of deceased sisters, 
get nothing? It is notin such cases that Courts convert the 
plural into the singular number—but to prevent a failure of 
testamentary disposition. 

The testator had but one object in view, to exclude his 
wife and her kin from any further participation in his prop- 
erty. He provided handsomely for her, and gave a smail 
legacy to a daughter, probably by a previous marriage. He 
did not intend ¢hem to come in again. Hence the employ- 
ment of the terms, “blood relations.”’ It was not so much 
to designate which of his blood kin should take, as to shut ; 
out those who should not. This is the key to the will. 































Judgment reversed. 








Jor. F, Rusuty, and others, plaintiffs in error, vs. Cicero 
H. Youne, et al., defendants in error. 










John Rushin died, leaving a will with three executors, Shad. R. Felton, Jno. 
C. Rodgers, and Wm. Rushin. Felton took possession of the estate, and pro- 
ceeded to execute the wili, but before executing it fully, himself died, leaving 
a will and two executors. Shortly afterwards, Rodgers also died, and Wm, 
Rushin moved into Alabama. John Rushin left nodebts. Some of the lega- 
tees under the will of Jno. Rushin, sued the executors of Felton in equity, 









for their legacies. 
Held, That the suit lay. 







In Equity, from Macon county. Decision on demurrer, 
by Judge Lamar, at September Term, 1858, 
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This was a bill filed by Joel F. Rushin, (cliild and heir at 
law of Joel Rushin, deceased,) John Rushin and William 
Rushin, (children and heirs at law of John Rushin, junior, 
deceased,) and Stephen Bivins, and his wife, Celia Bivins, 
against John C. Rodgers, one of the executors of John Rush- 
in, deceased, and Cicero H. Young and John M. Felton, 
executors of Shadrick R. Felton, deceased. 

The bill states that John Rushin, of the county of Macon, 
departed this life testate on the 25th February, 1843, leaving 
in full force his last will and testament, which is made an 
exhibit and part of the bill. That William Rushin, senior, 
then of Macon county, but now of the State of Alabama, 
Shadrick R. Felton, then of Macon county, but now deceas- 
ed, and John C. Rodgers, now of the county of Macon, were 
appointed, and duly qualified as executors of said will. That 
the said Shadrick R. Felton, one of the executors aforesaid, 
departed this life in 1852, leaving his last will and testament, 
and appointing Cicero H. Young and John M. Felton, his 
executors, who duly qualified and took upon themselves the 
execution of said will. That upon the probate of the will 
of said John Rushin, in March, 1849, all the executors there- 
in named, having qualified, took possession of the entire estate 
of their testator, consisting of lands, negroes, horses, mules, 
cattle, hogs, corn, fodder, cotton, household and kitchen fur- 
niture, &c. &c. judgments, executions, notes and cash on 
hand, and all amounting to a very large amount in value, to- 
wit: over thesum of one hundred thousand dollars. 

The bill charges that there was due to said estate a large 
amount,and number of debts which were not returned 
and specified in the inventory of said estate, made and 
returned by said executors. The bill also states, that 
the testator at the time of his death owed nothing. The bill 
states further, that complainants by said will of John Rush- 
in, deceased, were bequeathed certain negroes specifically, 
and with seven others, were the residuary legatees in and 
under said will, and that said executors, have failed and re- 
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fused to account and settle with complainants for their lega- 
cies, and have misapplied and wasted said estate, and are 
using the same for their own benefit; having sold the lands» 
negroes, &c. belonging to said estate. 

The bill further states, that William Rushin one of said 
executors, after his qualification, removed from the State 
and is not made a party. That said estate, even while said 
William Rushin resided in this State, was principally man- 
aged by Felton and Rodgers, his co-executors, and that said 
William received but a small portiou of said estate into his 
hands. 

The bill prays for a discovery and account, and that de- 
fendants pay to complainants the amount that may be 
found due and coming to them, &e. 

After the filing of the bill, John C, Rodgers, one of the 
executors and defendants, departed this life, intestate, leaving 
William Rushin of Alabama, the sole surviving executor. 

The bill was amended, alleging that the said Rodgers, and 
Shadrick R. Felton, when in life, as the executors of John 
Rushin, deceased, took possession of the whole estate of said 
deceased, their testator, and that said Shadrick was in pos- 
session of a great portion thereof, at the time of his death, 
and that Cicero H. Young and John M. Felton, took posses- 
sion of said effects and property in the hands of their testa- 
tor, the said Shadrick, and that complainants are unable to 
specify and identify said property, and are compelled to re- 
sort to the consciences of defendants for a discovery of the 
same. 

To this bill, defendants, Young and John M. Felton, execu- 
tors of Shadrick R. Felton, deceased, one of the executors of 
John Rushin, deceased, demurred on the following grounds, 
to-wit: 

Ist. Because there was no equity in said bill. 

2d. Because, it appears by said bill that William Rushin, 
senior, John C. Rodgers and Shadrick R. Felton, were ap- 
pointed, and all qualified as executors of said John Rushin, 
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deceased, and that said Shadrick R. Felton, departed this 
life, leaving said William Rushin, senior, and John C. Rodg- 
ers surviving him in office as executors, and that said Sha- 
drick R. Felton having died, leaving defendants his execu- 
tors, who by said bill are charged and treated as representa- 
tives of John Rushin, deceased, with William Rushin, sen- 
ior, and John C. Rodgers, the original and surviving execu- 
tors of said John Rushin, deceased. 

The Court sustained the demurrer and dismissed the bill 
as to defendants demurring. ’ 

To which decision complainants excepted. 


Brianprorp & Crawrorp; B. Hitz; Fisu & Rosson, 
for plaintiffs in error. 


Sam’, Haut, contra. 


By the Court.—Berynine J. delivering the opinion. 


Was the Court below right in sustaining the demurrer to 
the bill? 

The demurrer was filed by Young and Felton, the execu- 
tors of Shadrick R. Felton, deceased. 

The complainants are legatees under the will of John 
Rushin, deceased, and they sue for their legacies given in 
that will, That will appointed Shad. R. Felton, Jno. C, 
Rodgers and Wm. Rushin, its executors. Rodgers is now 
dead; Wm. Rushin is acitizenof Alabama; Felton is dead 
too Felton was the principal executor, and into his hands, 
went the whole, or almost the whole of the testator, Jno. 
Rushin’s estate. Jno. Rushin left no debts. Consequently, 
We may assume, that the legacies to the complainants, have 
completely vested in them. 

The question, then, is, are Shad. R. Felton’s executors ac- 
countable for these legacies directly to the legatees, or only t 
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some person representing John Rushin’s estate, as his execu- 
tor, or as his administrator de bonis non? And, for ought 
that we can see, they may be required to account directly to 
those legatees. A payment to the legatees will be a protec- 
tion to them, against any suit for the same legacies, brought 
by any representative, of John R. Rushin’s estate; because 
all the use such a representative could have for the legacies, 
if recovered by him, would be to apply them to debts, or, to 
turn them over tothe legatees, their owners. But there would 
be no debts, and the legacies would already have been turned 
over to their owners, by the executors. Such representative, 
therefore, would not be allowed to call the executors to ac- 
count for the legacies. So far then, as the executors them- 
selves, are concerned, there seems to be no reason, why they 
should not be required to account directly to the legatees. 

So far as the legatees are concerned—it is greatly to their 
interest, that the executors should be required so to account. 
Even if there were an accessible representative of John 
Rushin’s estate, to make these executors pay the legacies 
over to him, that he might pay them over to the legatees, 
would be a round-about way of accomplishing the object— 
a way involving, double the time, double the labor, double 
the cost, and double the risk, of the direct way. But there 
is no accessible representative of that estate. Wm. Rushin, 
one of the three executors, resides in Alabama; Shad. R. 
Felton and Jno, C. Rodgers, the other two, are both dead. 
And it may, indeed be a question, how an accessible repre- 
sentative is to be obtained in such case, 

Moreover, where there are two parties who are liable to a 
debt or duty the one immediately, and the other mediately— 
and the former resides out of the jurisdiction, the latter may 
be sued in the first instance, in equity. The non-residence 
of the former, constitutes a special equity to authorize such a 
suit against the latter. 

Upon the whole, we think, that there was equity in this 
bill, as against the executors of Shad. R. Felton; and conse- 
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guently, that the Court below erred in sustaining the demur- 
rer. ; 


Judgment reversed. 





Joun P. Irvine, guardian, plaintiff in error, vs, Expert Met- 
TON, administrator, defendant in error. 


A suit in equity against a person who was an administrator, was a suit to 
which, he might plead as administrator ; a suit in which, the decree might be 
against him as administrator; a suit the title set up, in which, was good 
against him only as administrator; a suit the prayer in which, was against 
him as administrator. 

Held, That it was a suit against him as administrator, and therefore, that he 
had the right to appeal without giving security. 


In Equity, from Randolph county. Decision by Judge 
Kippoo, November Term, 1858. 


This was a bill in equity, by John P. Irving, guardian of 
the infant children and distributees of McKinny Melton, de- 
deased, against Elbert Melton, administrator of the estate of 
said deceased, for an account and settlement. 

The prayer of the bill was, “that the Court order and de- 
cree, that an account may be taken by, and under the direc- 
tion of the Court, and what is due and coming to the wards 
of your orator from him, the said Elbert Melton, as adminis- 
trator of said McKinny Melton, so deceased as aforesaid, that 
said Elbert may be decreed to pay over to your orator as 
guardian as aforesaid.” 

The jury found “ for the complainant five thousand nine 
hundred and seventy-eight dollars, and ninety four cents, 
with interest from 1st January, last.” 

From this verdict the defendant appealed, and upon the 
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cause being called for trial,on the appeal, plaintiff moved to 
“dismiss the same, upon the ground, that defendant had not 
given the bond and security required by law, in cases of ap- 
peal. He having given no security at all. 
The Court refused the motion, holding, that defendant, be- 
ing an administrator, was not required by law to give secu- 
rity. To which decision counsel for plaintiff excepted. 














Doverass & Dovetass; BLANDForD & CrawrorpD, for plain- 
tiff in error. 






E. H. Beatt, conira. 






By the Court.—Brnnine J. delivering the opinion. 









Did Elbert Melton have the right to appeal without giving 
security? The Court below held that hejhad. 

And, it is clear, he had, if the suit against him, was against 
him as administrator. The Judiciary Act, of 1799, says so. * 
The question, then, is, was the suit against him as admin- 

istrator ? 

It may be assumed, that a suit against a person who is an 
administrator, is against him as administrator, if the suit is 
one to which, he may plead as administrator; and the decree 
in which, may be against him as administrator ; one the 
title set up in which, is good against him only as adminis- 
trator,and one the prayer in which, is against him as ad- 
ministrator. 

The bill states, that, Irving is the guardian of Elizabeth, 
Sarah, and Quiney Melton, orphans of McKinny Melton, 
deceased; who died in 1840, leaving an estate of some 
$10,000, or $15,000, consisting in part of lands and negroes; 
that Elbert Melton was appointed his administrator; 
that, McKinney Melton left a widow, and, a number of oth- 
er children; that, in 1853 the complainant applied to the 
Court of Ordinary, for an order requiring the administrator 
to pay over and deliver to him, complainant, all the property 
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coming to his wards; that, after twenty days notice of this 
application had been given to the administrator, the ordet 
was passed as applied for; that, Melton had failed to make 
his annual returns. 

That, he realized from thesale of the property $14,000 ; that 
one Jones owed the intestate, at the time of his death, $1500, 
for certain lands purchased by him, Jones, of the intestate, 
and that, the administrator “ made a rue” with Jones, and in 
it, gave up to Jones, his notes for the purchase money, and 
received back the land,and a negro man, named Jesse, to 
boot; that, the administrator has appropriated these lands, 
and this negro, to his own use, whereas they are, as the com- 
plainant charges, the property of the intestate; that, thelands 
of which the intestate died seized, except the widow’s dower, 
had been sold by the administrator, at administrator’s sale, 
for $3000, to four-ninths of which sum, as also, to four- 
ninths of all the property of the intestate, the complainant’s 
wards were entitled; that, the administrator had received 
$400 in rents, and, $1000 in hire of the negroes ; that, from 
the cash on hand, and the sale of personal property, he had 
realized $10,000; that the complainant had made repeated a p- 
plications to him, for the “ distributive share” of the estate, 
coming to his wards. 

The bill prays, that an account may be taken, and that 
what shall be found “ due and coming to the wards of” com- 
plainant, “ from him the said Elbert Melton, as administrator,” 
he shall be decreed to be paid over to” him, the complainant, 
“as guardian as aforesaid.” And there is, the general prayer. 

This is the bill. And, certainly, this is a bill to which, 
would lie, a plea or answer made by Elbert Melton as ad- 
ministrator. A plea, or answer, that he had paid away all . 
the assets to debts, or, to legatees under a will annexed to his 
administration, would be a complete bar to the bill, And 
these are pleas confined to an administrator or an executor 
in his representative character. 

So, this bill is one in which, a decree may be had against 
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Elbert Melton, as administrator for the wards’ shares. In- 
deed, a decree against him in that character, is all that the 
special prayer asks for; and, with the special prayer in 
this respect, the general prayer will well consist. Buteven if 
that were not so, even if the decree would have to be against 
him personally, for any cause; as a waste of the assets, yet 
that would not prove him to have been sued personally ; for, 
in equity, the judgment may be against the defendant, in his 
personal character; or, against him, partly in that character 
and partly in his representative character, although, the suit 
itself may be against him, only in his representative character. 
If he has wasted the assets, the decree is against him person- 
ally, that he pay their value; if he has wasted some of the 
assets, but has some on hand in specie, the decree is against 
him personally, as to the part wasted, that he pay their value 
and, representatively, as to the part on hand in specie, that 
he distribute them. 

The title which the complainant sets up in the bill, against 
Elbert Melton, is a title against him as administrator, That 
is, that his wards are of the next of kin of McKinny Melton, 
deceased, and that, as such, they are entitled to have their 
shares of McKinny Melton’s estate. Such a title as that, is 
good only as against the administrator of that estate, for if 
asserted against any other person, on an allegation, say, that 
this other person has the estate in his possession, this person 
may plead, that there is an administrator to whom he is 
bound to account. 

Finally, the special prayer to the bill is a prayer against 
Elbert Melton “ as administrator.” 

We think, then, that the suit is against Elbert Melton as 
administrator, and therefore, tliat he had the right to appeal 
without giving security. ' 


Judgment affirmed. 


McDonatp J, absent. 
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Saran E, Sanpertry, and others, plaintiffs in error, vs. 
Jesse and WILLIAM SANDERLIN, administrators, defendants 
in error. 

When a case is brought upto this Court a second time, with no new facts 

to change substantially the view of it taken before, it only remains for this 


Court to re-aflirm its first judgment, by affirming generally the judgment of 
the Court in attempting to enforce it. . 


In Equity, from Randolph county. Tried before Judge 
Kippo0, at the May adjourned Term, 1858, 


This case was before the Supreme Court at January Term, 
1858, and is reported in 24 vol. Ga. Rep., p. 583. 

It was a bill filed by Sarah E. Sanderlin, and others, heirs 
and distributees of Henry Sanderlin, deceased, against Joseph 
and William Sanderlin, administrators of said Henry, for an 
account and distribution of aslave named Elias, which plain- 
tiff alleges belonged to the intestate, and which the defen- 


dants have failed and refused to administer and distribute, as 
part of said estate, but have converted the same to their own 
use. 

The answers deny that said slave belonged to said Henry 
at the time of his death, but insist thathe was the property 
of the said Jesse Sanderlin, one of the administrators, and 
the father of said deceased, and that said slave was held by 
said Henry, as a loan from his father. 

The Court, after the close of the testimony, at the request 
of the defendants’ counsel, charged the jury, that in deci- 
ding whether the negro was a gift or a loan, they were to be 
governed by the weight of testimony; that when two wit- 
nesses swear differently, or contrary one to the other, they 
should believe that witness who has no interest, either 
from pecuniary considerations, or relationship, in preference 
to one who may be thus biassed, other things being equal ; 
but it was their province to judge of the credibility of wit- 
nesses; that the answers of defendants, as to the nature of 
the possession, are responsive to the bill, and therefore evi- 





MACON, JANUARY TERM, 1859, 335 


Sanderlin et al., vs. Sanderlin, adm’rs. 








dence of a loan, unless overcome by two witnesses, or one 
witness, and corroborating circumstances; that although 
the negro may have been given in the first instance, still 
if Henry Sanderlin, afterwards admitted, that he was to be 
held as a Joan, that he had the right so to agree to hold him, 
and his admissions are evidence, from which the jury may 
infer that there was a re-delivery, and a change from a gift 
toa loan; but they were not bound so to infer; and that 
Henry Sanderlin’s wife and children are bound by his acts. 
and admissions; that it was not necessary that Jesse Sander- 
lin should have purchased back the negro in order to consti- 
tute ita loan; that although Jesse Sanderlin may have in- 
tended to give the negro to his son, still the jury are author- 
ized to infer a change toa loan, if the son afterwards ad- 
mitted that he held him as a loan ; and if it was so under- 
stood by Jesse and Henry Sanderlin, at the period of the 
latter’s death, then they were authorized, but not bound, to 
infer that every thing was done that was necessary, to con- 
vert the gift into a loan; that even if Henry, the son, con- 
sented to this for the purpose of defrauding his creditors, he 
and his heirs are bound by it. 

That if the slave went into the possession of the son as 
a gift,and the donor and donee afterwards rescinded the gift, 
and agreed to make it a loan, then it became a loan, and so 
remained, and no person has a right to interfere with it; to 
all of which charge complainants excepted. 

The jury found for the defendants, and counsel for com- 
plainants tendered their bill of exceptions, and assign as 
error the foregoing charge of the Court. And further, that 

Court erred, in allowing counsel for defendants, to 
ask the witness, Isaiah Holmes, if he did not tell James 
Newton, in 1855, that he, witness, had told William Johnson 
“that Elias did not belong to him or Henry Sanderlin, but 
to Jesse Sanderlin, and he had known it all the time, as 
Jesse had paid taxes on him.” 

And further, that the Court erred in permitting defendants’ 
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counsel to introduce, in evidence, the tax books of 1848, 
1849, 1850 and 1851, plaintiffs’ counsel objecting thereto, 
upon the ground that it was not rebutting evidence. 


Perkins; Barry; and Hoop & Rosinsov, for plaintiffs in 


error. 
Dovetass & Dovetass, contra. 
By the Court.—Lumrxin, J. delivering the opinion, 


This case was before this Court twelve months ago, at this 

ce, (24 Ga. Rep., 583) and we see nothing new in it to dis- 
turb the view then taken of the law of the case, and the 
rights of the parties. True, some of the testimony taken 
then is not in the record now, still we do not see that the 
result is substantially changed. We affirm generally, there- 
fore, all the rulings of the Court. 


Judgment affirmed. 


McDona.p J. absent. 





CHarLes WALKER, et al., plaintiffs in error, vs. WiLL1aAM 
Hunter, et al., heirs at law of Charles Hunter, deceased, 
defendants in error. 


A Court of Equity has jurisdiction to compel the cancellation ofa deed pro- 
cured without consideration, and by undue influence. 


In Equity, from Twiggs county. Decision on demurrer, 
by Judge Lamar, at September Term, 1858. 


This was a bill in equity, filed by William Hunter and 
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others, heirs at law of Charles Hunter, deceased, against 
Charles Walker and David S. Walker. 

The bill states, that one William Hunter, by his last will 
and testament, devised and bequeathed to Charles Hunter, 
an aged and imbecile brother, and who was living with him 
at the time of his death, among other things, a valuable tract 
of land, containing about twelve hundred acres, lying in the 
county of Twiggs, and on which the two brothers resided. 
That said Charles continued in possession of said premises, 
after the death of his brother, until hisown death, which hap- 
pened in 1851 or 1852. 

The bill further states, that said Charles was a man of 
weak and imbecile mind, and was entirely under the control 
and dominion of Charles Walker, one of the defendants ; that 
said Charles managed his property, and attended to and 
transacted his business, and directed and regulated his boun- 
ties; and the said Charles Hunter was so completely under 
the control and mastery of said defendant, that he would 
transact no business without his consent or approval. That 
said defendant, by fraudulent means and conduct, procured 
the execution of such deeds and wills, by said Charles Hun- 
ter, as conveyed and bequeathed his whole estate to defend- 
ant and his children. 

The bill further states and charges, that defendant, by un- 
due influence over deceased, fraudulently procured the exe- 
cution of a deed of gift, conveying the plantation and lands 
on which he resided, being the same devised to him by his 
brother, as before stated. That said deed was procured 
against the will and consent of said Charles Hunter, and that 
by reason of his imbecility of mind, and the control and do- 
minion exercised over him by defendant, said Hunter was 
incapable of making said deed. 

The bill further states, that said defendant, after the exe- 
cution of said deed by fraudulent practices, procured said 
Hunter to execute a will, by which the balance of his proper- 
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ty was given to defendant, &c. That said Charles Hunter 
has departed this life, and defendant is now propounding 
said paper for probate, and to which a caveat has been filed. 

The bill further states, that since the death of said Charles 
Hunter, the said Charles Walker, who resides in the State of 
Alabama, has taken possession of the lands conveyed to him 
by said deed of gift, and his son, the said David S, Walker, is 
occupying and cultivating said premises, holding and claim- 
ing under his father, by virtue of said pretended and fraudu- 
lent deed; and that complainants have brought their action 
of ejectment against said David 8, Walker, as tenant in pos- 
session of said lands, and the same is now pending on the 
appeal, in the Superior Court of Twiggs county, and that all 
the title deeds of said lands are in the hands and possession 
of defendants. 

The prayer of the bill is, that said deed may be cancelled 
and set aside as void and fraudulent, &c. 

To this bill defendants demurred for want of equity, and 
because complainants had adequate remedy at law. 

The Court overruled the demurrer on both grounds, and 
ordered the defendants to answer. 

To this judgment defendants excepted. 


Crocker & Crocker; S. T. Bartey; and A. P. Powers, 
for plaintiffs in error. 


Por & Grier; Nissets; and Cons, contra. 


By the Court.—Bennine J. delivering the opinion. 


Was the Court below right, in overruling the demurrer ? 
We think so. If the bill betrue, the deed was procured with- 
out consideration, and by undue influence; and a deed so 
procured, is fraudulent and void. The demurrer admits the 
bill to be true, and therefore, admits the deed to be fraudu- 


lent and void. 
Equity has jurisdiction to compel the cancellation of such 
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a deed, for a cancellation of it, is the only complete and ade- 
quate relief against it. As long as it remains uncancelled, 
it can be used as an instrument to annoy—at least, it is a 
cloud over the true title. Hence, the ability to resist it at 
law, is not full protection against it; and that ability wears 
away with time, and the decay of evidence. Therefore, equi- 
ty will take hold of the deed and cancel it. 2 Story Eq. 
sec. 700 ; Watson vs. Bond, 22 Ga. 637. 


Judgment affirmed. 


WitiiAm Lane, tenant in possession, plaintiff in error, vs. 
Saran E, Hox.ipay, etal., lessors, defendants in error. 


One ground ofa motion for a new trial, was, newly discovered evidence, viz, 
a judgment which would operate as an estoppel, on the other party. The 
evidence received, contained nothing about any judgment at all. 

Held, That the newly discovered evidence was evidence that was “ not merely 
cumulative in its character.” 


Ejectment, from Dooly county. Tried before Judge La- 
MAR, at October Term, 1858. 


This was an action of ejectment by John Doe, upon the 
several demises of Sarah E. Holliday, administratrix of James 
Collins, deceased, and Sarah E. Holliday and Joseph Col- 
lins, heirs at law of said James Collins, against Richard Roe, 
casual ejector, and William Lane, tenant in possession, for 
the recovery of fractional lots Nos. 37, 38, 39 and 92, contain- 
ing inall three hundred and forty-nine acres, one rood, and 
eight poles, and situated in the fifteenth district of Dooly 
county. 

The jury found for the plaintiff the undivided one-half of 
fractional lots Nos. 37 and 38. 









340 SUPREME COURT OF GEORGIA. 








Lane vs. Holliday et al. 








Whereupon, the defendant moved for a new trial upon the 
following grounds, to-wit: 

Ist. Because the jury found contrary to the evidence. 

2d. Because, since the trial,the defendant has discovered 
evidence material to the issue, which was not within his 
knowledge before or at the time of said trial. 










The Court refused the motion fora new trial, and defend- 
ant excepted. 








Sam. Harti; and Crarkx & Lippert, for plaintiff in error. 








P a | Qmon7tIep oOneEra * 
ov. SOTROZIER, CONC?A, 





By the Court.—Bennine, J. delivering the opinion. 






Was the Court below right, in overruling the motion fora 





new trial ? 

The second ground of the motion, was, newly discovered 
evidence. The Court below, weare told, considered the new- 
ly discovered evidence, “merely cumulative in its charac- 
ter;” and therefore held the ground insufficient. In this, we 
differ with that Court. We think, that the evidence, was ev- 
idence that was “ not, merely cumulative in its character.’ 
It was evidence that amounted to an estoppel by judgment, 
on Mrs. Holliday. In the former suit, (in Dooly,) she and her 
husband, Holliday, sued Wm. Collins, the administrator of 
her first husband, James Collins, for this same land, or, for 
an account of it, and there was a recovery against her, and, 
on the ground, that her first husband, James Collins, had sold 
the land, in his lifetime. There was evidence on the trial of 
the present case, going to show, that Lane, the tenant in pos- 
session, claimed under one Goodman, and that this Good- 
man had bought the land from the said first husband, James 
Collins. These things being so, the judgment would estop 
Mrs. Holliday, as against the administrator of James Collins, 
and all claiming under him, or, under William Collins, for 
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he represented James Collins. At all events, it may be as- 
sumed, that this judgment would estop Mrs. Holliday, as to 
her present suit, for it was not denied in the argument, that 
it would estop her, the ground taken in the argument, being, 
that the judgment would be only cumulative evidence, 

The precise point for us, therefore, is no more than this; 
would the judgment, assuming it to amount to an estoppel, 
be merely cumulative evidence. And we say, on that ques- 
tion, that we see, in the evidence, nothing to which we can 
regard the judgment, as cumulative. There is, in the evi- 
dence, nothing even hinting at any former recovery—nothing 
to show, that the tenant had any right of any sort, by virtue 
of any judgment in any case in which Mrs, Holliday was a 
party. 

We think, then, that this was a good ground. {[t is unne- 
cessary to consider the other ground, 























Judgment reversed. 








Ex1iza IsapecLta CARMICHAEL, executrix, plaintiff in error, vs. 
Apotpavs Strawn, and others, defendants in error. 





[1.] One entry of xo personal property, on a Justice’s Court fi. fa., is sufficient to 





justify a constable in levying the fi. fa. on land. 





[2.] The price at which, land was knocked off to a bidder, by the Sheriff, was 
fifty-two dollars. The deed made by the Sheriff tothe ndder, acknowledged 





the receipt of $59, and was silent asto the cther two dollars. But on the 
back of the fi. fa. there were entries showing, that the whole $52, had been 






properly appropriated by the Sherifi. 
Held, Thatthe deed was admissible in evidence. 






[3.] Seven years possession ofthe land purchased fromthe defendant in a fi. 





fa., must follow the purchase, in order to exempt the land, from levy and sale 
under the fi. fa. Registration ofthe deed made to the purchaser, will not do 
in place of this possession. 
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Ejectment, in Lee Superior Court. Tried before Judge 
ALLEN, at October Term, 1858. 


This was an action of ejectment, by Robert D. Carmichael, 
against Adolphus Strawn, and others, for the recovery of lot 
of land number 94, in the second district of Lee county. 
Pending the suit Carmichael died, and his executrix was 
made a party plaintiff. 

Upon the trial, plaintiff introduced a deed from William 
Berry to Robert L. Foster and James B. Nabers, for the lot 
in dispute, dated 7th October, 1844, and recorded 4th De- 
cember, 1844. Then a deed from Foster to Nabers for same 
lot, dated 21st October, 1846, and recorded 13th February, 
1850. Then a deed from Nabers to Robert D. Carmichael, 
dated 29th January, 1850, and recorded 13th February, 1850, 

It was admitted that defendants were in possession at the 
commencement of the action, and had been in possession 
from the date of their purchase, the land being unoccupied 
before that time. Here plaintiff closed. 


Defendants opened by introducing a deed from the Sheriff 
of Lee county to James T. Holman, dated 7th June, 1853, 
and recorded 16th March, 1854, to the premises in dispute, 
said land having been sold by the Sheriff of Lee county, un- 
dera Justice f. fa. from Gwinnett county, against William 
Berry. Fi. fa. dated 28th December, 1840. Under this fi. fa., 
the land in controversy was levied upon and sold as the 
property of William Berry, and bought by defendant for 
$52 00. Sale day in June, 1853. ‘The fi. fa. had been as- 
signed to Matthew Crawtord, January 7th, 1853, and en- 
dorsed thereon were the following entries: 


“No property to be found to levy this fi. fa. on, this 25th 


January, 1845. 
(Signed) P. R. BERRY, Z. C0.” 
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“No property to be found to levy this f. fa.on by me, this 
26th December, 1851. 
(Signed) PRITTMAN BERRY, Z. C.” 












“ GrorerA, Leg County. 
To any lawful officer to execute and return, this 5th Feb, 
1853. 







(Signed) J. W. BRYAN, J. P.” 









“ Levied the within execution on No. ninety-four, in the 
. second district of Lee county, this 7th Feb., 1853. 
(Signed) THOMAS C, FELLYAU, Const.” 











“ The within levy sold and brought $52, and after paying 
all costs, commissions and advertising fees, leaves a credit of 
$40 44 on said fi. fa. June 3d, 1853. 

G. B. MAYO, SA’f-” 










“ Rec’d of G. B. Mayo, Sh’ff, Forty 44-100 Dollars, raised 
by the sale of the within levy, 7th June, 1853. 

JAS. T. HOLMAN, 
as agent of Matthew Crawford.” 










Plaintiff objected to the introduction of the deed from the 
Sheriff. 

Ist. Because it did not appear that there was an entry on 
the fi. fa..of no personal property, before it was levied upon 
the jand, and that such entry should have been made by an 
officer of Lee county, before a levy could be nade upon the 
land. 
2d. Because said land sold for $52 00, and it isstated and 
recited in said deed, that only fifty dollars had been paid. 













The Court overruled the objections and admitted the deed, 
and plaintiff excepted. 






Defendant then introduced a deed from James T. Holman 
to defendants, dated 9th January, 1854, and recorded 5th 
May, 1854, for the land in dispute, and closed. 
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Plaintiff’s counsel then asked the Court to charge the jury, 

ist. That if they believed from the evidence that said lot 
of land sold for $52 00, and the purchaser paid only $50, 
that said deed to him was void. 

2d. That if they believed that Carmichael purchased this 
land more than seven years previous to the Sheriff’s sale, 
and no one wasin possession during that time, and his deed 
was on record, that then said lot of land was not subject to 
said fi. fa., and the sale thereof passed no title to the pure 
chaser at Sherifi’s sale. 

The Court refused to give these charges, and plaintiff ex- 
cepted. 

Verdict for defendant, and plaintiff tenders his bill of ex- 


ceptions, &c. 
Vason & Davis, for plaintiff in error. 


McCay & Hawkins, contra. 


By the Court——Brnnixe J. delivering the opinion. 


[1.] Neither of the two objections to the deed, was good, 
as we think. A similar objection to the first, was held by 
this Court, in Hollingsworth vs. Dickey, (24 Ga.) not to be 
good. 

[2.] As to the second, the entries on the f. fa, show, that the 
whole $52 for which, the Sheriff sold the land, was properly 
accounted for by him, was paid by him, partly to costs and 
commissions, partly to the plaintiff in the 7. fa. The reci- 
tal in the deed, that fifty dollars was paid for the land, is 
thus shown to have been, a mere mistake—the word, two, 
having been accidentally omitted, after the word, “ fifty.” 

Besides, does an objection of this sort, lie in the mouth of 
the plaintiff, who was neithera party nor a privy, to the jf. 
fa, for, although, she claimed under Berry, the defendant in 
ithe fi. fa., yet she did so, by a deed of Berry’s, made long 
before the Sheriff’s sale. 
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An entry, of *‘no property,” includes the entry of, no per- 
sonal property. 

The jury could, hardly, have believed, that the purchaser 
from the Sheriff, had paid only $50. There were the entries 
on the 7. fa., to show, that he had paid the whole $52. If, 
then it were true, that the first request was one that was right 
in itself, yet as no new trial was moved for, this Court ought 
not to grant a new trial, on the refusal of that request. 

The Court, we think, was right in refusing the second re- 
quest. 

[3.] Itistrue, that the plaintiff in the case, claimed under 
a purchase from Berry, the defendant in the 7. fa. aforesaid, 
which was an older f. fa. than such purchase, and, thatsuch 
purchase took place more than seven years before the levy 
and sale of the land by the Sheriff for the $52; but, it is also 
true, that at the time of this sale by the Sheriff, neither the 
purchaser, nor, indeed, any one else, had ever been in pes- 
session-of the land. And the statute gives the exemption, 
only in cases in which the purchaser from the defendant in 
the fi. fa., has been in “ peaceable possession,” for seven 
years before thelevy. Pr. Dig. 252. 

The regular registration of the deed of the purchaser, ob- 
tained from the defendant in the fi. fa., is not equivalent to 
“ peaceable possession” of the land by him, At least, the 
statute does not say so, and the statute is that which we have 
to go by. 


Judgment affirmed, 


McDona_p, J. absent. 
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Nancy Crozier, plaintiffin error, vs. SamueL Berry, defend- 
ant in error. 


When a witness is rejected for incompetency, the cost for his attendance can 
only be collected out of the party at whose instance he was snbpenaed. 


Subpena fi. fa. and illegality, from Randolphcounty. De- 
_ cision by Judge Kippoo, at November Term, 1858. 


The following is the agreed statement of facts, upon which 
the judgment in the Court below was pronounced, viz: 

In an action between Nancy Crozier and John Crozier, in 
which said Nancy was plaintiff, Samuel Berry was subpe- 
naed as a witness by said Nancy. Upon the trial Berry was 
sworn as a witness, but was objected to on the ground of in- 
terest; the objection was sustained, and the witness put aside.: 
The case proceeded however, and said Nancy succeeded in 
obtaining a judgment, and the witness, Berry’s, fees were tax- 
ed and inserted in the fi. fa. issued upon the judgment against 
the defendant. 

It further appeared, that upon illegality or some proceed- 
ing had by defendant, the amountof Berry’s fees were strick- 
en out. Whereupon, Berry proved his subpeena, a fi. fa. is- 
sued thereon, against Nancy Crozier, by whom the witness 
was subpenaed, as provided by statute. 

To this 7. fa. Nancy Crozier filed her affidavit of illegal- 
ity. The Court dismissed the illegality,and counsel excepted. 


Harris & Stewart, represented by Perxrns, for plaintiff 
in error. 


Doverass & Doveass, represented by Rosinson, contra. 
By the Court—Lumrxim J. delivering the opinion. 


Under the Judiciary Act of 1799, the witness is entitled to 
prove his attendance and collect his cost out of the party at 
whose instance he is subpenaed. True it may be taxed in 
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this could not be done; because the witness was rejected for 
incompetency. And in a case made, the Court has decided 
that the defendant was not liable. Of course, the cost must 
be paid by the party at whose instance the witness was sub- 
penaed. It may be, and perhaps is,a hard case. We see 
no help for it. 









Judgment affirmed. 











Joun T. Howarp, plaintiff in error, vs. Davis E. Gresuam, 
claimant, defendant in error. 








[1.] A mortgage lien on land may be releasedin whole or in part, by parol, upon 
the payment to the mortgagee of the price of the property. 

Ordinarily a judgment of foreclosure, bars only the rights of the mortgagor, his 
heirs and legal representatives. 

[2.] Payment may be pleaded toa suit at the instance of the assignee, upon a note 

transferred after due and secured by mortgage. : 







Claim, from Early county. Tried before Judge Kippoo, at 
September Term, 1858. 







On the 12th December, 1851, James B. Brown, executed a 
mortgage of certain lands to E. B. Lightfoot, to secure the 
payment of certain notes, The notes bore even date with the 
mortgage. In February or March, 1854, Lightfoot assigned 
the notes and mortgage to John T. Howard, for valuable con- 
sideration. Howard proceeded to foreclose the mortgage, 
and upon obiaining judgment, issued a fi. fa., under which 

the land mortgaged was levied upon, and advertised to be 
sold, Thereupon, Davis E. Gresham interposed a claim toa 

part of said land. 
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Upon the trial of this claim, plaintiff inf. fa. proved that 
the Jand levied on, was the same as that embraced in the 
mortgage, and upon which Brown went into possession un- 
der Lightfoot, about the last of the year 1851, and cultivated 
the same about two years, and that claimant went into pos- 
session under purchase from Lightfoot. That Lightfoot was 
in possession from 1845, until his sale to Brown. 

Claimant proved by Ann E. Poole, examined by com- 
mission, that in 1854, she heard Lightfoot tell Gresham, the 
claimant, that when he, Lightfoot got the money that witness’s 
father had given him an order for, he would release the land 
from the mortgage. 

Claimant then introduced and read in evidence the fol- 
lowing letter: 

Curneert, January 5th, 1854. 


Col. Strafford :—Please see Brown and Mulligan and get 
all the money you can send by the little boy, I am in a great 
tite for money. Say to Gresham that I collected the Bass 
note. I have killed his note and given Brown credit for the 
balance. The balance after paying the Gresham note, was 
$134 25. I send the note which you will please hand to 
Gresham, and let him have Brown give him credit for the 


above amount, Weare all well, &c. 
(Signed,) E. B. LIGHTFOOT, 


John T. Howard, plaintiff in fi. fa, testified, being called 
by claimant, that he sold his interest in the livery stable in 
Cuthbert to Lightfoot, receiving the notes and mortgage in 


payment, He took the notes and mortgage in good faith, and 


without any knowledge that there was any payment or re- 
lease of any part of the property. 

Plaintiff’s counsel proposed to ask him, being a witness, if 
he did not have a conversation with Brown, and whether 
Brown said there was any release or claimed any. Claim- 
ant objected to the question, The Court sustained the ob- 
jection, and plaintiff’s counsel excepted. 
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ist. The Court charged the jury, that if Lightfoot, while he 
held the mortgage,made a verbal promise to release the 
premises upon the payment of a certain sum of money, and 
the claimant paid the amount, then the land was exempt and 
discharged from the mortgage lien as against Lightfoot. 

2d. That if Howard obtained the notes and mortgage af- 
ter the notes became due, then all the equities existing be- 
tween claimant and Lightfoot, attached and existed against 
him; and that the agreement to release the land upon the 
payment of the money, if complied with by claimant, would 
discharge the lands from the mortgage and notes in the hands 
of Howard, and the jury must find for claimant. To which 
charge plaintiff excepted. 



















The jury found for the claimant, and plaintiff moved fora 
new trial upon the tollowing grounds: 

ist. Because the jury found contrary to law. 

2d, Because the jury found contrary to evidence, 

3d. Because the Court erred in its charge to the jury. 

4th. Because the Court erred in admitting evidence against 
the objection of counsel, of a verbal release of the premises 
by Lightfoot. 

The Court overruled the motion for new trial, and plaintiff 
excepted. 













Hoop & Rostnson, for plaintiffs in error. 






Law & Sis, contra. 






By the Court.—Lumrxin J. delivering the opinion. 






The record in this case is so defective, that a satisfactory 
judgment can hardly be rendered upon it. We have nocopy 
of the mortgage or of the note, upon which it is founded. 
We cannot tell whether Gresham’s deed was recorded be- 
fore the transfer was made to Howard, nor whether Gresham 
was in possession of the land at that time. Indeed, neither 
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the bill of exceptions, nor the transcript of the record, shows 
whether the mortgage note, together with the security, were 
transferred to Howard by Lightfoot before or after the sale 
by Brown to Gresham. It is assumed in the charge of the 
Court, andthat charge is not complained of, that the transfer 
was subsequent to Gresham’s purchase, and the case is argued 
on both sides, upon that hypothesis. 

The first question made is, whether the land bought by Gresh- 
am, and which was included in the mortgage, could be re- 
leased by parol from the lien of the mortgage? Jn Johnson 
against Worthey, (17 Ga. Rep., 420,) this Court held, that a 
parol rescission of a contract in writing and under seal for 
the sale of land, may be admitted as sufficient evidence of 
such release, if the rescinding contract has been executed. 
And so the Court ruled here, viz: that if Gresham had paid 
to Lightfoot the money for that portion of the mortgaged land 
bought by Gresham of Brown, that then the parol release 
by Lightfoot, the mortgagee, was good. 

We think this proof was admissible in another aspect of it. 
And thatis, that it was a satisfaction pro tanto, of the mort- 
gage debt. Suppose the whole debt had been paid, would 
not the mortgage lien have been ipso facto discharged? No 
release would have been necessary. Well, if the value of 
this piece of land, contained in the mortgage, was paid by 
Gresham to Lightfoot, and accepted by him, was it not a sat- 
isfaction of the mortgage, pro tanto? And would not a 
Court of Equity protect that part of the land from the mort- 
gage? 

It is argued, that in as much as Gresham bought of Brown, 
and the mortgage has been foreclosed as to Brown, Gresham 
is estopped, because a privy in estate with Brown. We sup- 
pose that the mortgage was only foreclosed for the balance 
due, after crediting the payment made by Gresham to Light- 
foot. But be that as it may, this Court decided in Jackson 
agiinst Stanford,(19 Ga. Rep 14,) and in several other cases, 
before and since, that the judgment of foreclosure does not 
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bar the rights of any person except the mortgagor, his heirs and 
legal representatives. And that one who had acquired a ti- 
tle or claim to the mortgaged property, might assert his rights 
whenever disturbed by the mortgage execution. 

But the main point in this case is this. If Lightfoot, the 
mortgagee, while he owned the notes and mortgage, given to 
secure them, agreed to accept from Gresham the payment of 
acertain sum of money, and release the lien on Gresham’s 
land, and after that, and after the notes were due, transferred 
the notes and mortgage to Howard,can Gresham set up this 
equity against Howard? Why mayhenot? Why, because 
a note is secured by mortgage, is it to be taken out of the op- 
eration of the rule regulating other paper? But for the mort- 
gage, therecan be no doubt this equity would come in. Why 
should the fact of the mortgage exclude it? Shall it be re- 
plied, that a note secured by mortgage, is not expected to be 
paid at maturity; and that the failure to pay such a note 
punctually, attaches no dishonor to it? We do not concede 
thedistinction. Mercantile paper, even bank debts, are some- 
times secured by mortgage. 

But grant that this were so, had Brown satisfied this debt 
in toto, would he not be entitled to make this defence against 
Howard, the assignee? It is not disputed, but that he could. 
Why should not Gresham, who purchased a part of the mort- 
gage land, settled with Lightfoot for it, be entitled to the same 
right? Is not Gresham upon as good a footing, if not better, 
than Brown? We think so. 


Judgment affirmed. 




















we 
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Preasant L, J. May, and others, plaintiffs in error, vs. Tr- 
oporE A. Goopwin, defendant in error. 


An objection to a billon the ground that the complainant has an adequate rem- 
edy at law, comes too late at the hearing. It should be taken advantage of 
the first opportunity by plea or demurrer; otherwise it will be considered as 


waived. 


In Equity, from Macon county. Decision by Judge La- 
MAR, at September Term, 1858. 


This case was before this Court at June Term, 1857, and 
is reported in 22d, Ga. Rep., where the facts will be found 
duly stated. 

The following is the judgment pronounced by the Supreme 
Court upon the former hearing: 


“ Tueopore A, Goopwin, plaintiff in error, vs. PLeasant L. 
J. May, et. al., defendants in error. 


This case came before the Court upon a transcript of the 
record from the Superior Court of Macon county, and after ar- 
gument had, it is considered and adjudged by the Court 
that the judgment of the Court below be reversed upon the 
ground, that that Court erred in holding, that a conditiona! 
parol sale of personal property, was not good againsta mort- 
gage given by the purchaser to a creditor who had no notice 


of the defect in the title.” 


The case by order of the Court below, was reinstated upon 
the appeal docket, and the aforesaid judgment of the Su- 
preme Court, made the judgment of said Superior Court. 

The case coming on for trial at September Term, 1858, 
counsel for the defendants, moved to dismiss the bill on the 
ground that complainant had full and adequate remedy at 
law, and that a Court of Equity has no jurisdiction of said 


cause as made by the bill. 
The Corrt overruled said motion, and ordered the cause 
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to proceed. Whereupon, counsel for defendants excepted, and 
assigned as error said decision. 


Cooxe & Monrrort; Gro. R. Hunter; and M. H. Branp- 
ForD, for plaintiffs in error. 


Sam Hatt, contra. 


By the Court—Lumprxtin, J. delivering the opinion. 


We are inclined to think that this is a good bill. The 
claimants or mortgagees, by discharging complainant’s de- 
mand, would entitle themselves to the balance of the money 
arising from the sale of the furniture. 

Were it otherwise, it is too late to move to dismiss the 
bill for want of equity, because the complainant had a com- 
mon law remedy. A motion to dismiss a bill for want of 
equity, proper, may be made at any time. As for example, 
if a bill be filed fur the specific performance of a parol con- 
tract respecting land; and it appears from its face, that the 
agreement is clearly within the statute of frauds, a motion 
to dismiss for want of equity may be made at the final hear- 
ing. 

There are some cases, where the judgment of a Court is 
void for want of jurisdiction. As where the Ordinary grants 
letters of administration out of the county of the intestate’s 
residence at the time of his death. And this also, may be 
taken advantage of at any time. But who doubts the 
decree rendered in this case, notwithstanding there may have 
been an adequate and ample remedy at law. 

In this State it is frequently rather a question of conven- 
ience, than of jurisdiction strictly. And for the defendant to 
litigate for years,eas the defendant in this case has done, and 
the case is about to be submitted to a jury forza final deter- 
mination, then to move to dismiss because the;party has a 
common law remedy, the objection comes too late. If the 
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fact be so, the defendant should have taken advantage of it 
by plea or demurrer, otherwise, he will be adjudged to have 
waived it. A different practice would involve an amount of 
delay and expense, that would be oppressive in the extreme. 

The Act of 1820, dealt a deadly blow to the partition wall, 
which separated the two forums, equity and common law ; 
it has tottered and crumbled more and more under the sub- 
sequent legislation, until the great Chinese wall, which so 
long divided these Courts, may now be passed by a suitor or 
pleader, almost without knowing it. An Act of three lines, 
I repeat it again and again, authorizing the jury at law to 
frame their verdict to meet the equity of the case,and the 
folly of ages, is obliterated. 


J udgment affirmed. 





Joun B, Vanover, and others, plaintiffs in error, vs. JessE 
M. Davis, et al., Justices of the Inferior Court, and oth- 
ers, defendants in error. 


j1.] By the 12th section of the Act of 1856, the Inferior Court of Terrell coun- 
ty, were authorized to collect an extra tax for county purposes, of such per 
cent on the Siate tax, asto the said Court might seem necessary and proper. 
From the sale of town lots the Court House had been paid for, and likewise 
the jail, lacking $1,300, and there were some $4,000 of assets still in hand 
Three Justices of the Court met in chambers, and afier imposing 50 per 
cent. on the State tax for county purposes, and ten per cent for bridges, they 
assessed 200 per cent. omthe State tax, for “ Public Buildings.” 

Held, That this latter tax was without authority of law,and void. 


{2.] The provision inthe 21st section of the Tax Act of 1804, prohibiting judi- 
cial interference with the levy and collection of taxes imposed by that Act, 
does not extend to county and corporation taxes, nor to taxes. which are not 
authorized by that Act, and the general tax Acts amendatoryahereof. 
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{3.] Where the tax payers of a county resist the collection of a tax, they 
may unite by bill, asking an injunction, and each will not be driven to his 
affidavit of illegality. 


In Equity, in Terrell Superior Court. Decision by Judge 
Kippoo, at November adjourned Term, 1858, 


This was a bill in equity, filed by John B. Vanover, Rich- 
ard R. Roby, and others, (about ninety in number,) citizens 
and tax payers of Terrell county, against the Justices of the 
Inferior Court and the tax collector of said county, praying 
for an injunction to restrain the collection of a tax of two 
hundred per cent. ordered by the said Inferior Court to be 
assessed and levied ‘‘ on the State tax, for public buildings.” 
Said order was passed 14th August, 1858, by said Court in 
chambers, and signed by three of the Justices, these being all 
that were present. 

The bill makes four grounds or points of objection to the 
said order : 

Ist. Because the same was not passed in Term time, and 
while said Justices were in session as a Court. 

2d. Because said extraordinary tax was not authorized by 
law. 

$d. Because all the public buildings of the county had 
been erected, and there was in the hands of the county 
Treasurer, funds more than sufficient to pay the amount re- 
maining due on said buildings. 

4th. Bécause there was no legal liabilities or debts out- 
standing against said county, which made it necessary to 
raise any sum of money by taxation. 

The Court refused to grant the injunction as prayed, and 
counsel for complainants excepted. 


Lyon, Irwin & Burier; and Harper, for plaintiffs in 
error. 


McCay & Hawerns, contra. 
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By the Court.—Lvumrxin J. delivering the opinion. 


[1.] Three of the Justices of the Inferior Court of Terrell 
county, met at chambers, August, 1858; and amongst other 
things, assessed a tax of two hundred per cent. on the State 
tax, for “Public Buildings.” Its collection is resisted by a 
bill for an injunction, by a portion of the tax payers of Ter- 
rell county, and the only questions which we deem it neces- 
sary to decide are: 1st. Have the Justices the power to levy 
this tax? 2d. Has the Judiciary the power to interfere ? 
And 3d. Is this a case for chancery ? 

By the 4th section of the Act of 1856, “the Justices of 
the Inferior Court of Terrell county, after they have been 
commissioned and qualified, shall have full power to select 
and : locate a place for the Public Buildings in said county ; 
and they, or a majority of them, are authorized and invested 
with full power to purchase a tract of land for the location 
of the county site; and to make such other arrangements 
and contracts, concerning the location of the Public Build- 
ings, as they may think proper.” (Pamphiet, 117.) 

It is obvious that the Legislature did not suppose they 
were delegating any taxing power in this section. They fore- 
saw that none would be needed, so far as the erection of Pub- 
lic Buildings were concerned. The Court House has been 
built and paid for. There is a balance only of $1,300 due 
for the jail; and there is a fund still in hand arising from 
the sale of tewn lots, or the value of lots retained, greatly 
more than enough to extinguish this debt. 

The 12th section of the Act creating this new county, is 
that which contains the grant to levy an extra tax. It is in 
these words: “That the Inferior Court of said new county, 
shall have power to levy and collect an extra tax for county 
purposes, of such per cent. on the State tax, as to the said 
Court may seem necessary and proper.” (Jbid, 119.) 

But this grant does not cover Public Buildings. It is to 
raise funds for “county purposes,” viz; To support the poor, 
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educate poor children, &c. &c. So it will be seen, that no 
direct authority has been conferred to impose a tax for Pub- 
lic Buildings, because none was needed. And yet, in addi- 
tion to a tax of fifty per cent. for county purposes, and ten 
for bridges, the three members of the Court imposed this 
enormous tax of two hundred per cent. for “ Public Build- 
ings!” Not only without authority, but when nota cent 
was needed for that purpose. 

No power should be more carefully guarded than the tax- 
ing power. It is threatening a civil revolution at the North. 
It is felt to be a crying evil in all of our towns and cities. It 
begins to be abused even in the counties. The cause of this 
abuse is well understood. 

[2.] Has the Judiciary the right to interpose? 

It is insisted that this power has been taken from the 
Courts, by the 21st section of the tax Act of 1804, It reads 
thus: “ The tax imposed by this Act, shall be paid and col- 
lected in specie, bank bills of the United States, or of the 
different branches thereof, Governor’s, President’s and 
Speaker’s warrants, agreeably to the orders of the present 
Legislature, and nothing else. nd no replevin shall lie, or 
any judicial interference be had, or any levy or distress for 
taxes, UNDER THIS LAW, but that the party injured be 
left 10 his own proper remedy in any Court of Law.” 
(Cobb, 1051.) The judicial interference forbidden here is, 
for any levy or distress for taxes, under the Act of 1804, 
which is still in force, and the basis of all our general tax laws. 
By strict construction, the inhibition would only apply to 
the Act of 1804. It is but right, however, to extend it to all 
tax laws in favor of the State, and amendatory to. the Act of 
1804. But it never was meant to be incorporated in local 
tax laws in favor of counties, municipal corporations. And 
it would be great calamity if it did. 

But apart from this plain and palpable view of the case, 
the prohibition applies only to taxes properly laid under the 
Act of 1804, and Acts amendatory thereof. But suppose, as 
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in this case, the Inferior Court assumes jurisdiction to levy atax 
without authority of law to do so, or the ministerial oflicers of 
the State undertake to collect a tax on property, not only not 
taxable, but expressly exempted from taxation, would not 
the Courts arrest such an attempt, that not being a tax au- 
thorized by the Act of 1804, or any subsequent statute amen- 
datory thereof? Most clearly. 

We hope the profession and the public will apprehend 
this distinction, and that there will be less doubt and con- 
fusion upon this subject. 

[3.] We approve the remedy resorted to in this case. It 
is not only more complete than any other, but the only one 
in our judgment which meets the exigencies of the case. 

We preferred putting our decision upon these broad 
grounds, than upon others, which were technical and tempo- 


rary. 
Judgment reversed. 
McDonatp J. absent. 


Davip Fianpers, plaintiff in error, vs) Mary Mearua, by 
her next friend, defendant in error. 


Where a person voluntarily throws themselves in the way of a dray, and an in- 
jury ensues, the jury may find almost nominal damages, notwithstanding 
they should be of the opinion that the driver of the dray was slightly more 
in fault than the party hurt. Notwithstandingthe jury may think the per- 
son injured altogether in fault; yet, if from pity, or any other considera- 
tion, they should return a verdict for damages, and the defendant acquiesce 
in it, the plaintiff cannot complain, and demand a new trial. 


Case, from Bibb county. Tried before Judge Lamar, 
June, 1858. 


This was an action on the case by Mary Meath, by her 
next friend, Darby Meath, against David Flanders, to re- 
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cover damages for injuries received by plaintiff from the 
dray of defendant, in the streets of Macon; said dray, at the 
time, being driven by a negro belonging to, and in the em- 
ployment of defendant. The damages were laid at five 
thousand dollars, 

The defendant pleaded the general issue. 

The following was the evidence, in substance, offered 
on the trial. 

Plaintiff herself was presented to the view of the jury, 
and the injuries upon her head exhibited. 

William Dillard, swore, that he was standing on the 
side-walk, near the house of Darby Meath, the father of 
plaintiff Plaintiff started to run across the street, when a 
dray, drawn by two mules, and driven by a negro man, was 
coming down the street at a very rapid rate; the mules, dray 
and driver were reputed to belong to the defendant—have 
seen him control them; the mules were the fastest pair 
about the city, and were going at their best speed, in a trot. 
The plaintiff ran about 49 feet, and just cleared the heads 
of the mules, and was caught in the hind wheel of the dray, 
which ran over her body and head; the driver rather struck 
his mules with the lines the moment after plaintiff was 
run over, and went on to the bridge, some 120 to 150 yards, 
before making any halt. Witness picked plaintiff up, and 
found her head badly lacerated, and cut from the top over 
her face, down to the lower part of her cheek; the whole 
side of her face and ear appeared to be loose, and torn from 
the skull. 

Cross-examined : Plaintiff is a very wild ard awkward 
child,in the habit of running in the streets—have seen her 
run in front of vehicles just as they were passing, and came 
near being run over—have told her parents that she would 
some day get hurt, if they did not keep her out of the 
street; told them of her running in front of passing vehi- 
cles. There was a school just opposite the house of Mr. 
Meath, to which plaintiff was going; the driver was in the 
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habit of passing that street every day; the children in the 
neighborhood were in the habit of playing in that street, in 
front of the schoo] house. There was a rain coming up at 
the time; it was raining in sight; there was a sack of 
flour and a sack of meal on the dray at the time. After 
running over the plaintiff, the driver did not look around, 
but kept on until he reached the bridge, before slackening 
his pace; the negroes on the dray were in the habit of driv- 
ing unusually fast, and were frequently dancing and singing 
on the dray, as it was in motion. 

Dominick Garaughty sworn, testified that he saw plain- 
tiff soon after the injury; she was badly hurt; her head 
was badly cut, from the top to the lower part of her cheek ; 
the physician was then dressing the wounds; she was also 
much injured on her thighs; since the injury, she has not 
been as she was before; she has become more stupid and 
self-willed, and her parents cannot exercise authority over 
her; she will never, in witness’ opinion, be as she was be- 
fore; saw the place where the injury was done; there was a 
hole like a hen’s-nest, made by plaintiffs head, in the 
ground; have known plaintiff from her cradle; she wasa 
bright child, but willful and uncontrollable; she was wild be- 
fore, but is wilder still. 

Cross-examined: The children in the neighborhood were 
in the habit of playing in the street, and witness has seen 
plaintiff running about the street, when vehicles were pass- 
ing, and her parents knew it. 

Re-examined: Has known plaintiff to suffer, and cry out, 
in agony, complaining of pain in her ear and head, since 
the wounds have healed. When witness first saw her, after 
she was injured, her ear was loose and almost severed from 
her head. 

Here plaintiff ciosed, and defendant introduced no evi- 
dence. 

When the plaintiff was exhibited to the Court and jury, 
there appeared a large rough scar, from the crown of her 
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head, down near the lower part of the right cheek, from a 
half to three quarters of an inch wide. 

The jury found for the plaintiff fifty dollars, whereupon, 
plaintiff moved for a new trial, on the following grounds: 

Ist. Because the damages found by the verdict are inade- 
quate to the injuries sustained. 

2d. Because the verdict is against the evidence, and against 
the weight of evidence. 

3d. Because the verdict is against law, and the charge of 
the Court. 

4th. Because the verdict shows caprice, partiality and per- 
verseness on the part of the jury. 

Before argument‘on the motion for a new trial, defendant 
offered to file the affidavit of Doctor Lightfoot, the physician 
in attendance upon plaintiff, when she was injured, that the 
mind of plaintiff was not injured, that it was as good as it 
ever was. The Court refused to hear said affidavit, or allow 
it to be filed. 

Counsel for defendant then inquired of plaintiffs counsel, 
upon what ground they claimed a newtrial, who replied, on 
account of the smallness of the damages. 

The Court, after argument, granted the motion for a new 
trial, and defendant excepted. 



























Srusss & Hitt; and Wm. T. Massey, for plaintiff in error. 







Por & Grisr, contra. 






By the Court.—Lumrxi, J. delivering the opinion. 






It is said that the verdict in this case, cannot be justified on 
legal principles, and so the presiding Judge seemed to think. 
Thatif the jury found for the plaintiff, they were bound to 
find a largersum. Is this so? 

There was a principle referred to in the case of the Wynn 
girl, against the Macon and Western Rail Road Co., decided 
at the July Term, 1858, of this Court, at this place, which 
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we hold to be sound law—although, we did not think it ap- 
plied to the facts of that case, where both parties are in fault, 
but the defendant most so; the fault of the plaintiff may go 
in mitigation of damages. Suppose the jury, in this case, 
came to the conclusion that both parties were in fault, but 
the defendant slightly more so, so as to give the plaintiff a 
cause of action; in such case, but small damages would be 
awarded. This obvious rule seems to have been overlooked 
by Lord Campbell, in a recent trial in England, if the news- 
paper report of it be reliable, who, becanse a jury returned 
a verdict of one farthing damages, and adhered to it, re- 
minded them of the ancient privilege of the Court, to keep 
them confined till the end of the Term, and then cart them 
to the boundary line of the county, and have them tumbled 
into a ditch. 

We doubt not, however, that the jury thought of this 
transaction as we do; that the fault was wholly on the part 
of this wild and wayward girl. A heavy rain was impend- 
ing, and the dray of the defendant having flour and meal on 
board, was hurrying at a rapid trot, to escape. The street 
was some two hundred feet wide. The little girl ran out 
forty-nine feet from the side-walk; passed in front of the 
dray, just clearing the heads of the mules; the movement 
was voluntary and intentional; it was in proof by the plain- 
tiffs own witnesses, (the defendant introduced none,) that 
she was in the habit of doing these things; that the fact had 
been communicated to her parents, and they had been warn- 
ed, that if they did not restrain her, she would be hurt; the 
next that was seen of hershe was down between the front 
and hind wheels of the dray, on the opposite side from the 
one from which she approached the vehicle; and the hind 
wheel ran over her, inflicting a considerable injury upon her 
head and body; how she came there does not appear; 
whether she was attempting to get into the dray, or swing to 
it, or what, we cannot tell. 

Can persons throw themselves across a rail-road track, 
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or under a dray, and expect to recover, because they are 
hurt? Stillthe jury saw fit to give $50,andthe defendant 
acquiesces. Canthe other side complain for getting more 
than they are entitled to? 

The conduct of children must be controlled; the failure to 
do this, is the curse and ruin of this country, and if parents 
will not do it, itis a misfortune that the lesson nas to be en- 
forced by such catastrophes as the present. 










Judgment reversed. 





Perry H. Otiver, plaintiff in error, vs. Witt1am A. Ross, 
defendant in error. 











The plaintiff in entering up judgment against the defendant, an endorser of a 
note, omitted to describe the contract of endorsement, and the defendant 
made the omission the ground of an affidavit of illegality, on the hearing 
of which, the Court allowed the judgment to be amended. 

Held, That this was right. 








Illegality, in Sumter Superior Court. Decision by Judge 
ALLEN, at September Term, 1858. 










William A. Ross brought an action, under the Jones 
Form, aguiust Perry H. Oliver, as endorser of a promissory 
note. He recovered judgment upon which an execution 
issued and was levied upon certain property belonging to 
defendant, who interposed by affidavit of illegality, on the 
ground, that the judgment entered up did not designate and 
identify the contract sued on, as required by Jaw, and that 
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execution issued accordingly; defendant being sued sepa- 
rately as endorser. 

Upon the case being called, the plaintiff moved to amend 
the judgment, making it conform to and designate the con- 


tract. 
The Court granted the motion, allowing the amendment 
to be made, and counsel for defendant excepted. 


McCay & Hawerns, for plaintiff in error. 


Wornritt § Hawsins, contra. 


By the Court.—Bernnine, J. delivering the opinion. 


That the judgment was amendable, we are satisfied. 24 
Ga., 167. Mayo vs. Kersey. 

It was said, that an amendment of the judgment, would 
affect the surety on the illegality bond. But whatifit would? 
It must be presumed, that he knew the law of amendment, 
and contracted in reference to it. Besides, he is no party 
here, and, for ought that appears, he may never have occa- 
sion to bea party any where. If the principal in the bond, 
produces the property according to the condition of the bond, 
and it is to be presumed that every man will observe his ob- 
ligations, the bond will be satisfied, and the surety never 
have a cause of complaint. 


Judgment affirmed. 


McDonatp J. absent. 
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Mesuecx B. Ourtaw, plaintiff in error, vs. Jonn H. Gix- 
MER, defendant in error. 


The Court has no authority to make the Sheriff, special bail in Trover, founded 
on the Act of 1821. 


Bail Trover, in Lee Superior Court. Decision by Judge 
ALLEN, at September Term, 1858, 


Outlaw brought his action of trover against Gilmer, for 
two negro slaves, returnable to the Superior Court of Lee 
county, to be held on the fourth Monday in September, 1858. 
The statutory affidavit for holding the defendant to bail was 
made and filed, and the papers placed in the hands of the 
Sheriff. 

At the Term of the Court to which the writ was returna- 
ble, the plaintiff took a rule nisi against the Sheriff, to show 
cause why he should not be made and held special bail in 
the case; the rule reciting that he had failed to take bond 
and security of the defendant as required by law. 

The Sheriff answered, that he arrested,{the defendant on 
the 10th day of September, and detained him in custody un- 
til the 17th, when the jail fees not being paid or secured by 
the plaintiff, who resided out of the county, the defendant 
was discharged from custody by the Justices of the In- 
ferior Court. That defendant was now in the county, and 
had been in attendance upon the Court,and that respondent 
is ready to rearrest him if the Court shall order, &c. 

Upon this return of the Sheriff, the Court refused to make 
the rule absolute, and counsel for plaintiff excepted. 


Vason & Davis; McCay & Hawerns, for plaintiff in er- 
ror. 


Warren & Warren, contra. 
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By the Court.—Bennine J. delivering the opinion. 


The action was founded on the second section of the Act 
of 1821, “to quiet and protect the possession of personal 
property, and to prevent taking possession by fraud or vio- 
lence ;” (Pr. Dig. 449 ;) and there is nothing in that Act, au- 
thorizing the making of the Sheriff, special bail, in any case. 
There is nothing in any statute, or in the common law, so 
far as we know, that authorizes the making of the Sheriff, 
special bail in such a case as the present; a case in trover, 
and, in trover under the Act of 1821. 

The Judiciary Act provides for the making of the Sheriff 
special bail, in the cases of bail which it authorizes, but 
those cases are cases of contract, not, cases of trover. 

For aught that we can see, then, the Court below was 
right, in discharging the rude nisi, against the Sheriff. But 
it is not to be inferred from this, that we think the Sheriff, 
uot liable in any form. What we may think on that ques- 
tion will be expressed when it comes up. 





Judgment affirmed. 


McDonatp J. absent. 





Wittram McDaniet, plaintiff in error, vs, Norret Truivck, 
defendant in error. 


Entries, in a merchant’s book, made by himself, may be proved by his books, 
notwithstanding he keeps a clerk who charges a portion of the items in the 
account. 


Complaint, in Dooly Superior Court. Before Judge La- 
mar. October Term, 1858, 
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The facts of this case are sufficiently stated in the opinion 
of the Court. 


T. H. Dawson, by B. Hrx1, for plaintiff in error. 
Coxip1ne, contra. 


By the Court—Loumprxin, J. delivering the opinion. 


Truluck sued McDaniel on his store account; the original 
book of entries as putin evidence. It appeared that the 
items in the defendant’s account were partly charged by the 
plaintiff, partly by the clerk, who testified in the case; and 
a few items, amounting to between two and three dollars 
by another clerk ; these were stricken out. Davis, the witness, 
swore to the sale and delivery of the items charged by him- 
self; that the rest were in the hand-writing of Truluck, 
made ulong during the year; plaintiff proved that he kept 
correct books; one of the witnesses thought his prices pret- 
ty high, but he charged every body alike, and this was the 
plaintiff’s case. Defendant objected to the books going in 
evidence; contending that if the plaintiff kept a clerk, that 
the shop-keeper’s entries could not be proved by the books. 

Our practice is so well settled in this State, that we will 
not disturbit. If all the entries arein the hand-writing of 
the merchant, it is not disputed, but that he may prove his 
account by his books. Why notif part only? Herearethe 
entries charged by Truluck, interspersed along through the 
year, with the entries made by the clerk; to my mind they 
cafry a stronger presumption of fairness, than if all were 
charged by the plaintiff. 

A contrary rule would compel a store-keeper, if he kept 
a clerk a part of the time, to incur the unnecessary and 
burdeusome expense of doing so all the time; and that is 
not all, the clerk must be book-keeper, and makeall the 
entries, although enfployed perhaps, mainly as a salesman, 
or to do the drudgery of the work. Nay, more than this; 
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he must never be absent, but attend all the time to charge 
the sales made by his employer, and even this is but second- 
hand or hearsay evidence. It is absurd in every point of 
view ; for the shop-keeper, when he dispatches his clerk to 
his meals, or in the country, to liquidate an account, or col- 
lect a debt, that he should make a memorandum of his 
transactions in the interval, to be transferred by the clerk 
to the book, on his return. How does he know that his 
principal sold and delivered the goods? 


Judgment affirmed. 





JonaTHan Davis, ex‘or, &c., plaintiff in error, vs. Witt1am 
A. MaxweE 1, et al, defendants in error. 


An arbitration proceeding under the common law, is revocable by either party 
to it, at any time before the award. 


Application for mandamus, in Lee Superior Court. De- 
cision by Judge ALLEN, at chambers, December 11th, 1858. 


This was an application, by the plaintiff in error, to the 
Judge of the Superior Courts of the South-Western Cir- 
cuit, fora mandamus to be directed to the defendants in error, 
as arbitrators, requiring them to set as a Court, and pass 
upon the following submission : 


“ Grore1a, Lez Counry.—Articles of agreement made and 
entered into, this 25th day of August, 1858, between Sam- 
uel Lindsey and Jonathan Davis, as executor of Elbert 
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Heisler, deceased, both of said county. Whereas, certain 
disputes exist between the said parties, arising between the 
parties, with reference to certain mutual debts and liabilities, 
alleged to have existed between the said Samuel Lindsey, 
and the said Elbert Heisler, in his lifetime, and which itis 
alleged have never been settled, liquidated, or otherwise 
disposed of, or arranged. For the purpose of satisfactorily 
adjusting such differences, it is agreed by the said parties 
that the matters in dispute between them, touching said mu- 
tual liabilities and debts, be submitted to William A, Max- 
well and Edward V. Monroe, both of said county, as arbi- 
trators; that the said arbitrators be empowered, at any day 
they may choose, after the signing and sealing of these 
presents; and after selecting an umpire, to meet for the pur- 
pose of arbitrating and passing upon said points in dispute, 
giving at least three days notice, in writing, to each of said 
parties, of the day and place of such meeting; that it shall 
be competent for such arbitrators at such meeting, to ex- 
amine any evidence that may be offered to them by either 
party, or their attorneys, in such a manner as may seem to 
them most conducive to justice in relation to said matters in 
dispute; the said parties themselves not to be sworn as wit- 
nesses, nor give in any testimony during the progress of 
said arbitration; and after hearing all the testimony, the 
said arbitrators and the said umpire may, and shall proceed 
to make up their award in writing, signed and sealed, which 
said award shall be made final and conclusive forever upon 
the said parties, in regard to the matters in dispute, as above 
stated; that it shall be the duty of the party in whose be- 
half the said award shall be made, to demand compliance 
with, and a performance of, the same in writing, at least 
thirty days before instituting suit upon the award so made, 
or upon this agreement. It is further agreed, that this agree- 
ment be delivered to said arbitrators, to be by them deliver- 
ed, together with the award by them made, to the next Su- 
perior Court for said county. In witness whereof, we have 
VOL. XXVIL—24. 
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hereunto set our hands and seals, the day and year above 
and before written. 
(Signed) SAMUEL LINDSEY, (1. s.) 
JONATHAN DAVIS, (1. s.} 
Executor on the estate of Elbert Heisler, deceased. 
Signed and sealed in the presence of 
Kitrevt J. Warren, NV. P., for Lee county. 


The arbitrators named in the foregoing submission, se- 
lected Samuel C. Wyche as umpire; and they, and the said 
Wyche, having been sworn in conformity to the arbitrators 
Act of 1856, postponed the hearing of the case, until the 8th 
day of October, 1858. When the arbitrators met in pursu- 
ance to their adjournment, Samuel Lindsey, by his attor- 
neys, stated his intention to withdraw from the submission, 
on the ground, that the proceeding was not in comformity 
to the statute of the State of Georgia regulating arbitrations ; 
and that Jonathan Davis had no authority, outside of said 
statute, to submit the rights of his cestui que trusts to arbi- 
tration. The arbitrators decided to allow the withdrawal of 
Lindsey, and to dismiss the whole proceeding from their con- 
sideration, unless the articles of submission were so amend- 
ed as toconform to the aforesaid statute. Counsel for Davis 
refused to amend, and sued out a mandamus, to compel 
said arbitrators to sit as a Court, and pass upon said sub- 
mission. 

The motion for mandamus, was by consent of the parties, 
heard before Judge Allen, at chambers, in Albany, and was 
by him refused; and counsel for Davis excepted. 


McCay & Hawearns, for plaintiff in error. 
Vason & Davis, contra. 
By the Court.—Bennine J. delivering the opinion. 


Was the Court right, in refiisng the mandamus? 
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It is certain, that the Court was right, if Lindsey had the 
power to revoke the submission ; or, if mandamus does not 
lie. to compel arbitrators to act. 

Lindsey had the right to revoke the submission, if the 
case was an arbitration governed by the common law, and, 
not one governed by the arbitration Act of 1856. Russ. Arb. 
147. And the arbitration was one governed by the common 
law, for it was not made under the act of 1856. This is 
apparent from the fact, that the submission disregards that 
Act, in several important particulars, That act requires, 
that the submission shall contain, “a clear and accurate 
statement of the matters in controversy submitted.” This 
submission contains no such statement—it contains no state- 
ment at all, of those matters. That Act provides, that each 
of the parties may be sworn, as a witness; this submission 
stipulates, that neither party shall be sworn, as a witness, 
That Act requires, that the award shall be -returned to the 
Superior Court next after the making of it; and, shall be 
made a judgment of that Court; and be enforced as a 
judgment of that Court; this submission provides, that 
the successful party shall, before sueing on the award, 
or on the submission, give thirty days notice to the other 
party—which provision would be absurd, if the award had 
already been madea judgment of the Court, to be enforced 
as a judgment. 

The case then being governed by the common law, and, a 
not by the statute of 1856, Lindsey had the right to re- “4 
voke the submission. 4 

This being so, there was no case for a mandamus, and, 
therefore, it becomes unnecessary to decide the other ques- 
tion—the question whether mandamus lies to arbitrators. 
And we do not decide it, but we do say, that we are rather 
inclined to think, that mandamus does not lie to arbitrators, 































Judgment affirmed. 






McDonatp J, absent. 








SUPREME COURT OF GEORGIA. 


Jordan, adm’r vs. Faircloth, &c. 








Leonrpas A, Jorpan, adm’r, plaintiff in error, vs. Lessoms 
Farrciors, &c., defendant in error. 


[1.] Although there may be, at law, a remedy for a person, yet, unless that rem- 
edy is a complete one, he may, nevertheless, go into equity. 


{2.] A judgment does not determine a question which, it appears of record, 
could not have been adjudicated. 


{3.] Although a suit at law terminates in a verdict for the defendaat, and not in 
a nonsuit, a discontinuance, or a dismissal, yet, if the case was such, that a 
nonsuit was all that the defendant was entitled to, by reason of a decision of 
the Court, excluding fiom the jury, the consideration ofthe plaintiff’s title; 
and, the suit be renewed within six months in equity, the second suit will be 
held in equity, as within the Act of 1847, and saved from the statute of limi- 
tations. 


[4.] An order to answer exceptions to an answer, did not specify a time within 
which the answer was to be put in. 

Held, That the defendant had until the next Term te file his answer in, and, 
consequently, that, if he died before that Term, there was no right totake the 
bill for confessed, although he might have died without answering. 


In Equity. Decision on demurrer, in Dougherty Superior 
Court, by Judge ALLEN, at November Term, 1858. 


This was a bill in equity, filed by Lessoms Faircloth, in 
his own right, and as guardian, against Leonidas A. Jordan, 
administrator of Benjamin S. Jordan, deceased. 

The bill states, that at the ——— Term of Baker Superior 
Court, he commenced his action against Benjamin S. Jordan, 
of Baldwin county, for the recovery of lot of land No. 316, in, 
the 2d district of then Baker, but now Dougherty county, and 
at the May Term, 1855, the same came on to be tried, anda 
verdict was rendered for the defendant, Jordan. 

The bill further states, that the said lot of land was drawn 
by one John H. Baugh, of Madison county, at the time, but 
now of the county of Newton. That on the 10th January, 
1834, Baugh executed a deed to said lot to one John Carmi- 
chael ; that Carmichael conveyed said lot to Green L. Den- 
nard, by deed dated 20th July, 1834; that Dennard conveyed 
to Reddin Faircloth, by deed dated 10th October, 1836; that 
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on the 17th January, 1837, Reddin Faircloth conveyed said 
lot to Thomas Starling; and on the 17th October, 1837, Star- 
ling conveyed the same to complainant, and one Shadrick 
Faircloth, now deceased, and for whose minorchildren com- 
plainant is guardian; all of which deeds of conveyance are 
in the possession of complainant, and under which he claims 
title to said land. 

The bill further states, that upon the trial of said action at 
law, Jordan offered in evidence a plat and grant from the 
State of Georgia to said Baugh, for said lot of land, bearing 
date long after the date of Baugh’s deed to Carmichael; then 
a deed from Baugh to one Giles Tompkins, of Putnam coun- 
ty, and a deed from John Tompkins, then of Baker county, 
but now deceased, to said Jordan, said John claiming said 
lot, under and by virtue of the last will and testament of 
Giles Tompkins, deceased. 

The bill further states, that one of the matters inissue up- 
on said trial at law, was the execution of the deed by Baugh 
to Carmichael; and upon that issue the jury found that said 
deed was genuine, and executed by Baugh, but they never- 
theless found a verdict for the defendant, Jordan, upon the 
ground, that at the time of the execution of said deed to Car- 
michael, the grant fees were unpaid, and the deed consequent- 
ly void. That in order tomake Baugh a competent witness 
upon the trial of the action at law, Jordan executed to him a 
release from all liability on the covenant of warranty con- 
tained in the deed, which release also discharged all the in- 
termediate warrantors. j 

The bill further states, that complainant’s claim to said land 
is older than Jordan’s, and that he and boththe Tompkinses 
had notice of his title before they or any of them purchased 
the same. 

The bill further states, that complainant, by bill of excep- 
tions, carried said case, decided at law againt him, to the Su- 
preme Court of the State of Georgia, which Court affirmed 
the judgment of the Court below, holding that complainant’s 
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only remedy was in a Court of Equity, and he therefore files 
this his bill, 

The bill further states, that Jordan well knew all the facts 
Connected with complainant’s title, before he purchased of 
Tompkins, and he refused at first to buy said land, until 
John Tompkins undertook to remove, or to take up the out- 
standing title of complainant; that Tompkins being very desi- 
rous of owning a lot of Jand belonging to Jordan, called the 
“Blue Spring” tract, defendant offered to let him have said 

.. place if he would get lot No. 316 for him,as that lotis situated 
directly opposite Jordan’s gate, and he was anxious to get it, 
but at aless sum or price than that put upon it by complain- 
ant, and it was concerted amongst them, that Giles Tomp- 
kins was to buy the land from Baugh, for his son John Tomp- 
kins, who would make the trade aforesaid with Jordan ; that 
in pursuance of said arrangement, Giles Tompkins procured 
a deed from Baugh; and the Tompkinses and Jordan, at 
and before their purchases aforesaid, had full notice of com- 
plainant’s claim and title, and that said purchase thus made 
by Jordan, was a fraud upon his rights. 

The bill charges, that said Jordan has been in possession 
of said land since 1850,and that the rents thereof now amount 
to the sum of two, thousand dollars, which he should ac- 
count for. 

The bill charges, that the equity of the case rests upon the 
notice received, by Jordan and the Tompkinses of the title of 
complainant, and alleges that the Court, on the trial at law, 
refused to hear this question of notice, and ruled out all testi- 
mony on it; and that in this course the Court was sustained 
by the Supreme Court; and therefore, as the bill insists, the 
complainants are not bound by the verdict at law, and the 
matters are not adjudicated. 

Pending the cause, Benjamin S, Jordan. the defendant, 
died, and Leonidas A, Jordan was appointed his administra- 
tor, and made a party defendant. 

Before the death of Benj. S. Jordan, he answered com- 
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plainant’s bill, to which answer exceptions were filed, three 
of which were sustained, and defendant ordered to answer 
over as to the matters therein referred to. No time was ap- 
pointed within which this answer was to come in. Before 
Benj. S. Jordan answered over, and before the next Term of 
the Court, he departed this life, and his administrator an- 
swering, his auswer was excepted to, but the exceptions are 
not stated. 

Defendant moved to dismiss the bill for want of equity, and 
the case came before the Judge upon two motions, and ex- 
ceptions to the answer of the administrator. 

Ist. A motion by complainant to take the bill pro confesso, 
as to the matters upon which defendant was ordered to an- 
swer over. 

2d. Motion to dismiss the bill for want of equity. 

The Court overruled the motion to dismiss for want of equi- 
ty, and to which decision defendant excepted. 

















The Court refused to order the bill to be taken absolutely 
as confessed against Benjamin S. Jordan, upon the ground, 
that it appeared by the bill that complainant is not compelled 
to resort to the conscience of defendant, to obtain a discovery 
of the matters not answered by Benjamin S. Jordan, and up- 
on which he was required to answer over. To which decis- 
ion complainant excepted. 

The Court further overruled the exceptions filed to the an- 
swer of Leonidas A. Jordan, administrator, upon the ground, 
that said answer is as full as said defendant could make it. 
To which decision, complainant also excepted. 















Vason & Davis, for the defendant, Jordan. 






E. H. Pxiart, for complainants in the bill. 







By the Court.—Bernnine, J. delivering the opinion. 


The Court below overruled the motion to dismiss the bill 
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for want of equity. The first question, therefore, is, whether 
there was equity in the bill? 

The grounds of the motion, as urged here, were three. 

1. That the title of the complainants, if they had any, was 
a title they might assert at law. 

2. That what was relied on by the complainants’ as title, 
was no title, either at law or in equity, because it had once 
been asserted at law, and been adjudged there, to be no title. 

3. That ifit had ever been a title, it was now barred by 
the statute of limitations. ‘ 

As to the first of these grounds : 

[1.] The title of the complainants against the defendant, 
was, taking, as we must, the bill to be true, what is called, a 
complete equity. And it is true, that, according to the later 
decisions of this Court, a complete equity is sufficient to sup- 
port an action at law—an ejectment. Goodson vs. Beacham, 
(24 Ga, 153,) is one of these decisions, and there are some 
others. But none of these decisions go so faras to say, that 
the remedy at law, on such a title, is complete and adequate. 
Nor is it, generally; for, in almost every case in which, the 
title is only equitable, the owner of the title, has the right to 
have, not only possession of the land, but a conveyance of 
the legal title. This conveyance he cannot obtain at law, 
but only in equity. 

And, in the present case, the complainants if entitled to the 
land, are entitled to have a conveyance of it, made to them, 
by Jordan. 

This first ground, then, we think, not good. 

As to the second ground: 

[2.] It is true, that what is relied on in this bill for title‘ 
was once relied on in an action at law, brought for the Jand 
by the complainants; but, it is not true, that it was, in that 
action, passed upon, and adjudged to be notitle. The main 
thing relied on in both suits, to make out the title of the 
plaintiffs, is, no¢ice—notice of the title of the Faircloths, had 
by Jordan and the Tompkinses, when they purchased. But, 
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in the suit at law, the question of this notice to them, was, 
expressly, excluded from the consideration of the jury. This 
appears of record. Of course, therefore, the title that depend- 
ed on that notice, could not have been adjudicated by the 
Court and jury, in that suit. 

As to the third ground: 

[3.] The present suit in equity, was commenced within 
less than six months from the termination of the suit at law. 
The termination of that suit was, it is true, not by “nonsuit,” 
“discontinuance” or “dismissa].”” And therefore the case does 
not fall within the very letter of the Act of 1847. Codd, 569. 
The case terminated by a verdict for Jordan, but, then, the 
reason of that, was, that the Court excluded from the jury, 
the consideration of the equitable title of the Faircloths, and 
excluded all evidence of that title. The Court having done 
this, the case was left in a condition in which, Jordan was 
entitled to a nonsuit, and to no more thana nonsuit. A 
Court of Equity, therefore, which, if possible goes by sub- 
stance and not by form, will regard the verdict as amounting, 
in reference to the Act of 1847, to no more than a nonsuit; 
and, consequently, will regard the renewal of the suit within 
six months from the verdict, as a substantial compliance with 
that Act. 

So, wethink, that there was no validity in this the third and 
last ground. And thus we think that none of these grounds 
were sufficient to show that there was no equity. in the bill. 
And we know of none ourselves that is sufficient to show that. 
Therefore we see no error in the judgment overruling the 
motion. 

The next question is, as to the refusal of the Court to let 
the bill be taken as confessed in the parts which, Jordan, on 
exceptions to his answer, was required to answer over. 

[4.] The order to answer over, did not set a time within 
which, the answer was to be filed. We think, therefore, that 
Jordan had untilthe next Term within which, to answer. 
Before the next Term, hedied. Jordan, then, never having 


































378 SUPREME COURT OF GEORGIA. 


Bryan vs. Gurr. 








been incontempt, there could be no ground for taking the 
bill as confessed by him. 

We think, then, that the Court was also right, on this 
question. 

The next and last question is, as to the sufficiency of the 
exceptions to the answer of the administrator of Jordan. 

These exceptions are not tobe found inthe record. So we 
eannot decide the question. 


Judgment affirmed. 


McDonatp J. absent. 





Seasorn C. Bryan, plaintiff in error, vs. SamueL Gurr, 
defendant in error. 


{1.] Under the Judiciary Act of 1799, every defendant is entitled to state his de- 
fence plainly, fully and distinctly, according to the truth of the case without 
being required to spread a falsehood upon the record under the pain of be- 
ing entrapped by technical rules. 

{2.] In an action of slander, the plea of justification puts the plaintiff’s general 
character in issue. 


{3.] When the plea of justification has been filed, and is not demurred to for in- 
sufficiency, and evidence has been admitted under it without objection, it is 
error in the Court, swa sponte, in its charge to the jury, to instruct them, that 
the plea is defective, and the defendant can take nothing by it. 


Slander, from Houston county. Tried before Judge Lamar, 
at September Term, 1858. 


This was an action for slander, brought by Samuel Gurr 
against Seaborn C. Bryan. The slanderous words alleged to 
to have been spoken by the defendant, were, that plaintiff had 
sworn falsely in a certain suit, which had been tried in 
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Houston Superior Court, at April Term, 1853, wherein 
Hughes Walton, administrator of Joseph Nunery was plain- 
tiff, and the said. Seaborn C.zBryan was defendant, being an 
action of trover for certain negroes, 


The defendant pleaded : 

Ist. The general issue, not guilty. 

2d. That the words alleged to have been spoken, were 
true, and that defendant was justifiable in speaking the same. 

3d. That the words were not spoken maliciously, but be- 
cause defendant believed that they{were true, having under- 
stood Gurr, in said action, to swear that?defendant “told him 
to go and tell Fuller to leave the place where he was then 
staying and working.” That he, defendant had never so 
told said plaintiff, and that it was in reference to this testi- 
mony of plaintiff’s on said trial, that defendant, had said that 
plaintiff swore falsely, but that he did not utter said words 
maliciously, but from a confident belief, that plaintiff had so 
testified, and knowing that he had never so told plaintiff. 

The case was submitted to the jury upon the evidence of 
both parties, and after argument and the charge of the Court, 
the jury found for plaintiff one thousand dollars. 

Whereupon, defendant moved fora new trial, upon ten 
grounds, which it is ynnecessary to set out here, as the 
opinion pronounced by We Supreme Court, is confined prin- 
cipally to the ninth ground, which is as follows: 

9th.’ “ That the Court erred in admitting evidence of plain- 
tiff’s general good character, under the plea, as it was alleged, 
of justification, and yet charged the jury that the defendant, 
in order to make this plea available, should have set forth 
and proved wiiat the plaintiff had sworn, and that it was up- 
on a point material in the case. And further charged that 
such averment and proof were material in the case. The 
Court thus giving an effect and character to the plea which 
plaintiff’s counsel had not assumed or contended for, and 
thereby depriving defendant of all benefit or advantage of 
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said plea of justification, while plaintiff had the full benefit of 
all his evidence under the same.” 

The Court refused the motion for a new trial, on each and 
all the grounds taken, and defendant excepted to said decis- 
ion, and assigns the same as error. 


This case was tried before Judge Powers, but the motion 
for a new trial was heard and determined by Judge Lamar. 


Warren & Humpnares; Witi1Am H. Rosinson, for plain- 
tiff in error. 


Scarboroven; and KILten, contra. 


By the Court.—Lumriin J. delivering the opinion, 





For myself, I find no great fault with the special plea and 
the charge asked on it. It might have been better worded per- 
haps,so as to have set forth truly the factson which the defend- 
ant relies. Admitting the speaking of the words, which is 
not denied, the defendant should have set forth in his plea, 
that being present in Court, when the plaintiff was examin- 
ed as a witness in the case of 
he understood him to say, as did Bailey, Humphries, Giles, 
Hall, and others, that he, the defendant, had requested him, 
witness, to tell Fuller to move off of his land. And so un- 
derstanding him,arfd knowing that he had given no such 
instructions, he said to by-standers at the time, and to Gurr 
himself afterwards, that he had sworn falsely. That he did 
not speak the words maliciously, but to repel what he believ- 
ed at the time to bea false statement, highly injurious to 
himself and prejudicial to his rights, and that he had _ not re- 
peated the accusation, after its denial by the plaintifi Of 
the truth of all which he put himself upon the country, &c 

[1.] Every defendant under our system of pleading is en- 
titled to answer according to the truth of his case, without 
regard to technical rules, And to avail himself of this priv- 
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ilege,he is not bound to spread a lie upon the record. 
Amongst other things, the Judiciary Act of 1799, was intend- 
ed to do away with this demoralizing system of the common 
law. | 

[2.] Therule as to affirmative and negative testimony, does 
not apply in this case. This is the case where six men are 
in a room, and three swear that the clock struck 12, and the 
other three that it struck 11, all of them having their atten- 
tion directed to the clock at the time. One set here, swear 
that Gurr said Bryan told him, the other that Riddle told 
him, and all equally credible. One is wrong, but which we 
cannot decide. It is no doubt an honest misunderstanding. 
The witness may have repeated the statement one time, us- 
ing the name of Bryan and the other Riddle, through inad- 
vertence. All men are liable to this confusion. Counsel are 
guilty of itin arguing, and Judges in deliving opinions. 
The misnomer is allowed to go uncorrected as the listeners 
understand what the speaker intended to say. 

As to the truisms contained in several of the requests to 
charge, we deem it unnecessery to notice them. They had 
no special application to the facts of this case. 

[3.] There was no errror in the Court in admitting testi- 
mony in favor of the general character of the plaintiff, the 


same having been put in issue by the plea of justification - 


filed by the defendant, or at least what was intended as such 
by the defendant, and so understood and treated by counsel 
on both sides,and by the Court during the process of the 
trial. It was not demurred to for informality or insufficiency 

The Court, however, in its charge to the jury, stated that to 
make the plea of justification available, it should have set 
forth what it was the plaintiff had sworn to, which the de- 
fendant charged to be false; and that the fact stated was ma- 
terial to the issue in the case in which Gurr was sworn, and 
wherein it was material, And that these necessary aver- 
ments must be proved. | 

By this unexpected and uncalled for charge, the Court de- 
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prived the defendant of the whole benefit of his defence. 
Weare not called on to decide whether the charge was right 
or wrong. The plea of justification had been attempted to 
be put in, confessing the speaking of the words charged in the 
declaration, and alleging their truth. It was not objected to. 
It was treated as a good plea. The Court could not be jus- 
tified in hearing evidence as to the plaintiff’s general character 
upon any other ground. ‘Then at the close of the case, with- 
out solicitation from plaintiff’s counsel, to have given this 
charge, was manifest error. The dilemmais palpable. This 
instruction was wrong, else the Judge was in error in admit- 
ting the evidence of Edgeworth, {McGehee, Tollen, Miller, 
and others, in support of Gurr’s general character, when the 
same had not been impeached by the plea of justification. 








Judgment reversed. 





Wits J. Bone, for plaintiff in error, vs. Witt1aAm Ineram, 
defendant in error. 


[1.] The defendant asked leave to re-introduce a witness, his counsel stating, 
that he could prove a material fact by the witness—a thing that he did not 
know of, when the witness was first examined. The plaintiff’s counsel 
“ objected to the witness being recalled.” The Court sustained the objection. 

Held, That the Court erred. 

[2.] A witness of the plaintiff's,¥swore, that a third person had made a material 
statement to him. Afterwards, both parties closed their evidence, and the 
Court adjourned until next morning. Before the argument commenced the 
next morning, the defendant’s counsel asked leave to examine this third per- 
son, himself—stating, that such person would contradict the witness; that 
he was out of the county, the evening before, when the evidence was closed ; 
and, that the defendant was ready to swear, that he did not saticipets, that 
the witness would testify to any such matter. 

Held, That the Court ought to have granted the leave asked for. 
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Complaint, in Randolph Superior Court, Tried before 
Judge Krppoo, at May adjourned Term, 1858, 






This was an action by William Ingram against Willis J, 
Bone, on a promissory note for $200, payable to James R. 
Gause, or bearer, dated 8th November, 1853, due 1st Janu- 
ary, 1857. 

After several witnesses had been sworn, and examined on 
the part of the defence, defendant’s counsel proposed to re- 
call Ramsay, a witnees, who had been examined; counse} 
stating that he had just learned that he could prove a mate- 
rial fact by the witness, which he did not know, when the 
witness was on the stand. Plaintiff’s counsel objected to the 
witness being recalled. The Court sustained the objection, 
and defendant excepted. 

The plaintiff in reply, proved by a witness named Bridges, 
that six or eight months after defendant bought the mule, 
(for which the note sued on was given,) he, at the request of 
William W. Massey, went to buy the mule; that Massey au- 
thorized him to give one hundred and seventy-five dollars, 
that he offered defendant one hundred and eighty dollars, 
which he refused to take. 

After the cross-examination of this witness, the testimony 
closed, and the Court adjourned till the next morning. 

Upon the opening of Court next day, the defendant pro- 
posed to re-open the case, so far as to allow him to intro- 
duce and examine the said William W. Massey, by whom 
he would prove, that said Bridges was never sent or author- 
ized by him to buy said mule; that he Massey, did not con- 
sider the mule worth twenty-five dollars. Defendant further 
proposed to make affidavit that he did not anticipate the tes. 
timony of said Bridges; that when his counsel announced 

the evening before, that he had closed, Massey was not in 
the county, but was in Webster county, where he resided ; 
that he, defendant, had gone after him during the night, and 
had him then in Court, 1eady to be sworn. The Court re- 
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fused the application to re-open and allow defendant to exam- 
ine the witness, and defendant excepted. 

The jury found for the plaintiff, and defendant tendered his 
bill of exceptions, assigning as errors the foregoing rulings 
and decisions. 


Gro. L. Barry, for plaintiff in error. 
Doverass & Doverass, contra. 


By the Court.—Brnnine J. delivering the opinion. 





We think, that the Court below erred, in not allowing the 
witness, Ramsay, to be recalled, and, the question to be put to 
him. The excuse for not putting it, at first, was quite 
sufficient. 

This was not denied; but it was said, that what was 
to be proved by Ramsay, does not appear—and, therefore, 
that the presumption must be, that it was something imma- 
terial. But wethink not. We think, the presumption must 
be the other way. For, the statement to the Court, by the 
counsel moving for the reintroduction of the witness, was, 
that he could prove “a material fact”—by the witness ; and 
no issue or question, as to whether this statement was true 
in fact, was suggested by the Court, or by the counsel on the 
other side. The counsel merely “objected to the witness 
being recalled ;” they did not object, that what he would say, 
if recalled would be immaterial, 

Besides, when the intention is to rely, or to decide, on a spe- 
cial ground like this, the intention ought to be stated, in the 
objection, or, in the decision, respectively. Otherwise, it will 
be considered as having been waived—for the ground of 
such an objection, might perhaps be removed in a moment, 

if the objection were known. In the present case, all that 
was necessary to be done, to remove or to establish this ob- 
jection, was, simply, to ask the counsel to state the fact which 
he expected to prove. 
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Fa.5 We think, then, that the Court erred in not allowing 
the recall and re-examination of the witness. 

We think too, that the Court ought to have opened the 
case, and have let in the testimony of the witness, Massey. 
That that testimony was material is unquestionable; it was 
not denied. And the excuse for not having it sooner, was 
ample; unless the law requires, of parties, impossibilities, 










Judgment reversed. 






McDona.p, J. absent. 











Perer Sotomon, claimant, plaintiff in error, vs. Ovip G. 
Sparks, plaintiff in 7. fa., and Wixu1s S. BreazzaL, de- 
fendant in ft. fa., defendants in error. 






A mortgage deed is not within the Act of 1818, toprevent persons unable to pay 
their debts, from assigning their property, “ 77 trust” for some of their credi- 
tors, in preference to others. 
















Claim, in Bibb Superior Court. Tried before Judge La- 


MAR, at November Term, 1858. 





This was a claim interposed by Peter Solomon, to certain 

lands levied upon by the Sheriff of Bibb county, under and by 

virtue of a mortgage fi. fa., issued from the Superior Court 

of said county, at the suit of Ovid G. Sparks, the mortgagee, 

against Willis S. Breazeal, the mortgagor. ; 
Solomon claimed the: Sunita under a former purchase at 

Sherifi’s sale, made under general judgments and executions 

against Breazeal. 
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The issue was made up and submitted to the jury. 


Plaintiff offered in evidence his mortgage deed, dated 22d 
July, 1854, which, after reciting that Breazeal was indebted 
to Mrs. Sparks, his daughter, and the wife of plaintiff, on ac- 
count of the use and hire of her property and negroes, the sum 
of $7,580 00; and that Sparks, to relieve and assist Breazeal, 
had agreed to assume and pay a large amount and number 
of debts (describing them,) due by him, Breazeal, conveys 
to Sparks, not only all the lands levied upon by the Sheriff, 
but likewise ten muiles, two horses, twenty head of cattle, six- 
ty head of hogs, plantation tools of all kinds, and two wag- 
ons and gear belonging to said plantation, and also mortga- 
gor’s undivided half interest in twelve mules, the wagons and 
gear, and other property attached to the mills on said premi- 
ses, owned jointly by himself aud one John T. Brown, upon 
condition that ifthe said Breazeal shall, on or before the 1st 
January, 1855, pay to said Sparks the half of said $7,580 00. 


and by the 1st January, 1856, pay the other half, and shall, 
within six months after the said Sparks shall have paid for 
him any of the debts enumerated, “cr any other debt not 
now enumerated, and which at the request of said Breazeal 
he may pay for said Breazeal,” refund the same, then said 
mortgage conveyance to be null and void, else to remain in 


full force. 
The plaintiff in the mortgage fi. fa. then offered in evi- 


dence the record and proceedings of foreclosure of said mort- 
gage, in Bibb Superior Court. The fi. fa. dated 1st January, 
1857, for $12,068 00 principal, and $973 24 interest to 24th 
November, 1856. 

Plaintiff then proved by John 7. Brown, thatat the date of 
the mortgage, Breazeal was in possession of the mortgaged 
premises; that in 1854, Sparks and Breazeal referred to him, 
as a mutual friend, to estimate and award the annual hire 
of the negroes belonging to Mrs. Sparks, while in his, Brea- 
zeal’s, possession, from the death of her mother to the time 
of her marriage with Sparks ; that he knew the negroes well, 
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and their value, and he estimated their value for this period 
at $7,500 00; that in his estimate he did not charge Brea. 
zeal with interest on the hire; if he had done so, it would 
have amounted to $12,000 00. The negroes were given to 
Mrs. Breazeal by her father, Mr. Jones, by deed of gift, for 
and during her life, and at her death, to her child or chil- 
dren; that Mrs. Sparks was the only child; that the deed 
was on record in Burke county, and was destroyed by the 
burning of the court-house there; Mrs. Breazeal had been 
dead some years. [The mortgage recites that she died in 
1843.—Revp. | 

Cross-examined.—He only knew of the indebtedness of 
Breazeal to Sparks from the parties themselves; Sparks mar- 
ried Breazeal’s daughter; the mortgage included all the prop- 
erty Breazeal had, except some household furniture and 
about 13 negroes, which he had mortgaged to his brother, to 
indemnify him on a security debt of $6,000 00. Atthe time 
the mortgage to Sparks was executed, (July, 1854,) Breazeal 
was unable to pay his debts; he was sued, and suits were 
pending against him; supposes Breazeal supported and edu- 
cated his daughter from the death of her mothertill her mar- 
riage; that the amount of interest on the hire of the negroes 
would havesupported and educated her. Plaintiffhere closed. 





Claimant proved by Robert B. Barfield, that at the time 
said mortgage was executed, Breazeal was largely indebted; 
that executions amounting to several thousand dollars, were 
in his hands, as Deputy Sheriff, against him, in the year 
1856, which he returned unsatisfied; that some suits were 
pending on some of these cases in July, 1854; that he was 
present when the land now in controversy was sold by the 
Sheriff; was bought by Peter Solomon, the claimant; that 
notice was given at the sale of Sparks’s mortgage. 

Claimant then offered and read in evidence, the Sheriff’s 
deed to him for the same premises contained in the mortgage, 
dated 6th November, 1855, executed in pursuance of a levy 
and sale, under an execution of claimant against said Brea 
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zeal, and Henry E. Moore, amounting to $900 00. Sale made 
first Tuesday in November, 1855. Also offered and read in 
evidence, a declaration in attachment, at the suit of claimant 
against Breazeal,’ and Henry E. Moore, filed in office 18th 
April,71854, and judgment signed thereon 27th November, 
1854, for $4,640 55 principal, besides interest and cost, and 
an execution on said judgment, dated 5th January, 1855. 
Here claimant closed. 

1st. Upon the conclusion of the evidence, and after argu- 
ment by counsel, claimant requested the Court to charge 
the jury, that the deed introduced in evidence by plaintiff, 
as a mortgage, was void and of no effect under the Act of 
1818, and that the property was not subject to the ff. fa. is- 
suing upon the foreclosure thereof. The Court refused so to 
charge, but charged, that the deed wasa mortgage, and good 
and valid if founded upon a bona fide debt or debts. To 
which charge and refusal to charge claimant excepted. 

2d. Claimant further requested the Court to charge the ju- 
ry, that in as much as part of the consideration specified in 
the mortgage was the payment of debts to be designated by 
the grantor, that fact is evidence of a trust for his benefit, 
and the deed is void. Which charge the Court refused to 
give, and claimant excepted. 

3d. Claimant further requested the Court to charge, that 
the mortgage cannot be good in part and void in part; and 
if any portion is obnoxious to the Act of 1818, the whole is 
void. Which charge the Court refused to give, but in lieu of 
the two last requests, charged the jury, that there was no trust 
in said mortgage deed, and the same was good and valid if 
made to secure a bona fide debt existing at the time. To 
which charge and refusals to charge claimant excepted. 

The jury found in favor of the lien of the mortgage fi. fa., 
and counsel for claimant tendered their bill of exceptions, as- 
signing as error the charges and refusals to charge above ex- 
cepted to. 











MACON, JANUARY TERM, 1859. 











Solomon vs. Sparks and Breazeal. ’ 











Speer & Hunter, for claimant and plaintiff in error. 






Joun RutTuerronrp, contra. 


By the Court.—Bennine J. delivering the opinion. 







Was the mortgage deed contrary tothe Act of 1818, which 
forbids insolvent debtors, to make preferences among their 
creditors ? 

The Act declares, that assignments made by persons una- 
ble to pay their debts, “in trust” for the benefit of some of their 
creditors, in preference to others, shall be fraudulent and 
void as “against creditors.” Pr. Dig. 164. 

Is a mortgage deed an assignment “in trust?” If it is 
not, it is something which is not at all within the Act. This 
is manifest. 

It has been held by this Court, that a mortgage deed is 
not even a conveyance; that, it is a sort of thing which cre- 
ates merely alien. Davis vs. Anderson, 1 Kelly, 193; Elfe 

vs, Cole, decided at Macon, January, 1858. 

If a mortgage deed is not a conveyance at all—not an as- 
signme ‘all—it cannot be an assignment “in trust,” and 
therefore, it must be a thing which is not within the Act. 

But there are some decisions of the Court, inconsistent 
with the idea, that a mortgage decd is not a conveyance, 
Behn § Foster vs. Phillips, 18 Ga. 466; Knowles vs. Law- 
ton, Jd. 476. And in my individual opinion, a mortgage is “4 
a conveyance, See my opinion in E/fe vs. Cole, supra. 7 

Conceding, then, for the sake of the argument, that a mort- 
gage is a conveyance, is ita conveyance “in trust?” And 
the answer must be inthe negative. The estate created by 
a deed of mortgage, is a conditional estate al law. The 
mortgagee holds as Ais the property mortgaged, on condition 4 
that the debt is not paid. All that equity has to do with the : 
estate, is to relieve the mortgagor against a breach of the con- 
dition, by allowing him to redeem the property after such 
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breach, on payment of the debt. And this, equity does, on 
the same principle on which it relieves the debtor by bond 
against the penalty of the bond. And that principle is, that 
it would be unconscientious in either case, to let the creditor 
hold on to his legal rights, when he is offered the money he 
lent with interest. This is the principle. There is no such 
principle as that the mortgage deed conveys the property, to 
the mortgagee “in trust” for the mortgagor, or conveys it, 
otherwise in trust. No such principle as that it creates the 
relation of trustee, and cesiuz que trus/ between the mortga- 
gee and mortgagor. 

It must follow then, that although it may be true, that a 
mortgage is a conveyance—an “ assignment”—it cannot be 
true, that itis a conveyance, or an assignment, “in trust.” 
And, therefore, it follows, that a mortgage deed, even if an 
assignment, cannot be within the provisions of the Act of 
1818, afuresaid. 

It was argued that a part of the debts provided for by the 
mortgage stood upon a different footinz, from the rest, the 
part not enumerated, but as to which it was stipulated that 
they might be paid by Sparks, the mortgagee, when pointed 
out to him by Breazeal, and on Breazeal’s request. It was 
argued, that these might be debts of a creation indefinitely 
subsequent to the mortgage. But we think that that was 
not theintention. We think, that the intention was, merely, 
to provide for some existing debts which, the parties could 
not remember, at the moment, or, as to which, they were un- 
decided about putting them in the mortgage. 

Even, however, if these were intended to be debts of fu- 
ture creation, that fact would not prevent the instrument from 
being, a mortgage deed, and, if it was a mortgage deed, it 
was not, as we have seen, within the Act of 1818, Andthe 
sole question in the case is, whether the instrument was 
within the provisions of that Act. 


Judgment affirmed. 
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Tue Farmers anp Excuance Bank, plaintiff in error, vs. 
Rusz, Parren & Co., defendants in error. 









A judgment in attachment, will be enjoined, if the defendant had a good de- 
fence to the suit, and his failure to make the defence, was owing, not to any 
fault or negligenee on his part, but, to the fault of the plaintiff. 















In Equity, in Muscogee Superior Court. Decision by 


Judge Worritt, at May Term, 1858. 





This was a bill filed by the Farmers and Exchange Bank 
of Charleston, South Carolina, against Ruse, Patten & Co., of 
Columbus,Ga. The bill states that on the 24th March, 1857, 
defendants sued out an attachment against complainant, re- 
turnable to May Term, 1857, of the Superior Court of Mas- 
cogee county, for a debt amounting to $2,050, besides inter- 
est, which they alleged complainant owed them, but which 
the bill avers to be wholly pretensive and unfounded. That 
on the 25th March, 1857, the day after said attachment is- 
sued, the same was levied upon a desk, journal, bill-book 
and sign, as the the property of complainant. That the 
Mechanics Bank, of the city of Augusta, was served with 
garnishment on the 2vth March,and on the 19th day of De- 
cember, during the regular Term of Muscogee Superior Court, 
judgment was entered up in said attachment cause against 
complainant, for $2,050, besides interest and cost. 

The bill further states, that said attachment was sued out, 
and the judgment aforesaid procured without complainant’s 
having any notice or knowledge thereof, and that the same 
is a great surprise, and operates most oppressively and un- 
justly upon complainant. That the first intimation that com- 
plainant had of the pendency of said suit, was by letter from 
Milo Hatch, Cashier of the said Mechanics Banks, dated 2d 
December, 1857,in which he informed complainant that his 
bank had been garnisheed on the 26th of the March preced- 
ing, and that by the advice of their attorney, he should, on 
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that day, (2d Dec., 1857,) make answer that at the time of 
the service of the summons of garnishmeat, his bank had in 
hand belong to said complainant upwards of $3,000. That 
soon thereafter complainant employed an attorney in Colum- 
bus, Georgia, to appear and defend said suit. That the at- 
torney upon an examination, found that judgment had been ob- 
tained as before stated against complainant, and the Court 
had adjourned. 

The bill further States that complainant has a good and val- 
id defence to said suit; that the debt upon which said attach- 
ment issued and judgment obtained is unfounded, and has no 
existence ; that complainant does not owe Ruse, Patten & Co. 
anything. That said judgment is utterly without considera- 
tion, and its enforcement under the circumstances, would be 
unconscientious and contrary to equity and good conscience. 

The bill further states, that by reference to plaintiff’s dec- 
laration in attachment, it appears that the demand consists of 
a check drawn by one Edward T. Taylor on complainant, at 
its pretended agency in the city of Columbus, Georgia, in fa- 
vor of Ruse, Patten & Co., for $2,050, dated 26th September, 
1856, and by said Taylor marked across its face, “ good for- 
ty-five days after date,” and signed by said Taylor as agent 
of complainant; that at the time said check was thus accept- 
ed, Taylor was not agent of complainant, and had no author- 
ity to accept said check, or to do or transact any manner of 
business for,and on account of complainant,and which 
would have been proven on the trial of the attachment, if no- 
tice of said suit had reached complainantin time to have 
made defence. 

The bill prayed, that all further proceedings on said judg- 
ment be enjoined ; that the same be set aside, and that com- 
plainant be allowed to appear and defend said suit, and that 
anothe: and new irial be granted. 

The injunction issued by order cf the Judge at chambers. 

The bill was amended at May Term, 1858, stating that de- 
fendant obtained from Taylor said check and acceptance, as 
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collateral security, to indemnify them against their liability as 
acceptors of a draft for $2,000, drawn by Williams & Co., of 
Alabama, upon Ruse, Patten & Co., payable forty-five days 
after date, to the order of said Williams & Co., and by them 
endorsed in blank, and presented by Taylor for acceptance, 
and which they refused to do until Taylor gave them the 
check sued on. The draftof Williams & Co. was dated 26th 
September, 1856, the same day that the check bears date, 
and complainant states that Taylor had no authority to make 
such an arrangement as agent of complainant; that it was 
drawn for, and on hisindividual account, and to subserve his 
own interest and that of Ruse, Patten & Co. 

The bill further states, that said draft purporting to be 
drawn by Williams & Co., was forged by Taylor; that it 
was afterwards paid by Ruse, Patten & Co., after said forgery 
was known. That Ruse, Patten & Co., are now insolvent, and 
suit is pending in Alabama against Williams & Co., on said 
draft, who are defending the same on the ground that it is 
not their bill, but is a forgery, and that said suit in Alabama 
is pending for the benefit of the Marine Bank of Georgia, to 
whom said draft has been transferred. 

This billand amended bill defendants answered, admitting 
the statements as to the sueing out the attachment, and recovery 
of judgment against complainant as contained in the bill, and 
setting out the circumstances, under which said check was 
obtained, similar to those set outin the amended bill. They 
deny that they knew that Taylor was not the agent of com- 
plainant, and as such authorized to accept or make the check 
as he did; they allege that he had been for some time before 
the duly authorized and recognized agent of complainant in 
the city of Columbus, and if such agency had been with- 
drawn or discontinued, they had no knowledge of that fact, 
and no notice thereof had been given to them, or to the pub- 
lic, 

They aver that complainants had legal notice of the pro- 
ceedings in attachment; that it had such notice, and all the 
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notice provided and required by law in such cases, and that 
their judgment was duly and legally obtained ‘without fraud, 
and by due process of law. ‘They deny that complainant 
has a good and legal defence’to their action by attachment, 
and aver that said check was received from Taylor bona fide, 
and not to defraud or injure complainant. 

They admit that since the bringing of the suit by attach- 
ment, that they have become much embarrassed in their pe- 
cuniary affairs, and that said claim has been transferred to 
the Marine Bank. They deny that they had any notice or 
knowledge that the draft accepted and paid by them was 
forged, or believed to be so at the time it was paid by them, 
but admit that Williams & Co. are defending the action 
against them in Alabama, on that ground. 

Upon hearing the bill and amendments and the answers 
thereto, the Court dissolved the injunction upon the grounds, 
that there was no eguity in the bill, and if there was, that it 
had been sworn off by the answers. 

To which decision counsel for complainant except. 





Martin & Martin; and Denton, for plaintiff in error. 


Dovenuerty; and Coorer; and Mosgs, contra. 


By the Court.—Bennine, J. delivering the opinion. 


Was the judgment disolving the injunction, right? 

That judgment was put on two grounds—one, that there 
never was any equity in the bill; the other, that if there ever 
was, it had been sworn off by the answers. Were these 
grounds sufficient ? 

First, as to the first ground. Is it true, that there never was 
any equity in the bill ? 

The billseeks to have a judgment enjoined—a judgment in 
favor of the defendants, against the complainant. Being a bill 
of that kind, it had equity in it, if its statements showed two 
things—first, that the complainant had had a good defence 
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to the action at law ; secondly, and, that, the failure to make 
that defence there, was owing, not to any negligence or faults 
in the complainant,-but to fault in the defendants, or their at- 
torney. 

The statements in the bill, it is clear, showed the first of 
these two things, They showed, that Taylor had no author- 
ity from the complainant, to certify or accept, as complain- 
ant’s agent, the check on which, the action at law was found- 
ed, 

And those statements, taken in connection with the Cash- 
ier’s affidavit filed with the bill, showed, as we think, the 
second of the two things. 

They showed, that the judgment was dated the 19th of 
December, 1857, being a judgment rendered by the Superior 
Courtof Muscogee county—that it was a judgment in attach- 
ment—that the attachment was served in Muscogee county 
and, also, in Richmond county—in Muscogee on the 25th of 
March, 1857, by a levy ona desk, a journal, a bill-book, and 
a sign—in Richmond, on the 26th of March, 1857, by asum- 
mons of garnishment, delivered to the Mechanics Bank of 
Augusta—that the complainant never heard of the attach- 
ment, until the 3d of December, 1857, sixteen days before the 
date of the judgment—that, on that day, the complainant’s 
Cashier, Breese, received a letter from Hatch, the Cashier of 
the Mechanics Bank of Augusta informing him, that that 
bank, had been served with a summons of garnishment, in 
“ Ruse, Patten & Co., vs, Farmers and E. Bank So. Ca.” and 
that said bank was, on that day, going to answer through 
him that it owed complainant “ $3,000 and upwards.” 

That, on the same day, Breese replied to this, saying, that 
the information was “all news” to him—that, on the 4th, 
Hatch replied to this as follows; 

“TI understand from the plaintiff’s attorney, here, George 
T. Barnes, that they expected to obtain a judgment against 
you, in Columbus, of something over $2,000”—that on the 
5th Breese replied to this, requesting Hatch “to ascertain, 
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when the suit was brough’,” “with any further information 
which” he could “ obtain”—that on the 6th, Hatch replied to 
this, saying, “ we have not been able to see the attorney, to-day, 
—will do so to-morrow if possible’—that on the morrow, the 
8th, Hatch wrote again, saying “the attorney here knows 
nothing of the case, Ruse, Patten & Co. vs. your Bank, only, 
that the suit was brought in Muscogee county, and that he 
was requested to garnishee this bank. He, will, however, 
write for information, and when received, I will advise you” 
—that Breese wrote, to Hatch, for the promised information 
several times, prior to the 16th—that, on the 16th, Hatch, 
wrote to Breese, saying, “ Mr. attorney Barnes, has received 
no reply from his letter to Columbus, relative to the case of 
Ruse, Patten & Co. Hethinks, you had better write to a law- 
yer in Columbus, at once, to look into the matter.” This was 
but three days before the day of the judgment, the 19th, and 
the letter, it is probable was not received by Breese until 
the next day—two days before the judgment. Soon after- 
wards, Breese, taking the advice of Barnes, the attorney of 
Ruse, Patten & Co., did employ “a Jawyer in Columbus,” 
but it was too late; the judgment had, then, been rendered. 

These facts are shown by the bill. There are some others 
which the law will assume ;—namely, that a copy of the at- 
tachment, with the affidavit and bond, was transmitted to 
Richmond county, and was on file in the Superior Court, 
there, at the time when Mr. Barnes, the attorney for Ruse, 
Patten & Co., was applied to by Mr. Hatch, for information 
about the suit; and, that this was known to Mr. Barnes. 
Seclions 47, 48 of the Attachment Act of 1856. 

Now these papers contained all the information the com- 
plainant needed ; their existence was known to Mr. Barnes, 
and they were within easy reach of him. 

These things being so, by whose fault was it, that the com- 
plainant did not receive information of thesuit, time enough 
to enabie him, to put in his defence to it? By his fault or 
by the fault of the defendants or their attorney? By the 
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fault of the defendant’s or their attorney, we think. The 
suit being by attachment, did not of itself make itself 
known to the complainant. Certainly, it was owing 
to no fault in the complainant, that the complainant did not 
hear of the suit, until the 3d of December, sixteen days be- 
fore the judgment was rendered. And the complainant’s 
conduct consequent on the news of the suit, was equally free 
from fault. The complainant instantly set about acquiring 
the information necessary to enable it, to act on the defen- 
sive, It caused inquiry about the suit, to be made of the de- 
fendants attorney, in the suit; it obtained a promise from 
him, to procure and furnish the desired information ; 
it relied on this promise, eight days—not an unreasonable 
time—and, surely, it had the right to rely on a promise of 
the defendant’s own attorney. Atthe end of the eight days, 
the attorney let it be known, that he had failed to procure the 
information. This was within two or three days of the judg- 
ment, when it was too late, to do any thing. The failure, then, 
to put in the defence, was not owing to any fault in the com- 
plainant. It was owing, as we think, to fault in the attor- 
ney of the defendants, or fault in themselves. Why did he 
say, he should have to write to Columbus for information, 
when he might have referred the applicant for the information, 
to the papers of file in the Clerk’s office in Richmond? Why, 
as he did write to Columbus for information, did the defend- 
ants there, not remit itto him? The time for judgment in 
their suit, was near at hand—the Court being in session. Did 
they dread a defence to their suit, and withhold the informa- 
tion lest it might be the means of bringing about a defence to 
the suit? We think that there was fault here, either wilful 
or negligent. : 

Our conclusion then is, that the statements in the bill, do 
show ; first, that the complainant, did have a defence to the 
suit at law; 2ndly, that, those statements, taken in connec- 
tion with facts of which, the Court itself takes notice, do 
also show, thatthe failure of the complainant, to put in this 
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defence, was owing, not to any fault in the complainant, but 
to fault in the defendants, or fault in their attorney. Conse- 
quently, we think that there was equity in the bill. 

The next question is, was this equity sworn off, by the 
answers? We are not prepared to say, that it was. Qn the 
great question——the authority of Taylor, to certify or accept 
the check, the answer seems to make this case: viz, that 
Taylor was at one time the agent for the complainant, and if 
his authority had ever been withdrawn, they did not know of 
it; and further, that he was still held out to the world, as 
agent, at the time he certified or accepted thecheck. But we 
are not satisfied, that this answer ought to dissolve the in- 
junction, for Ist, the fact, if it was a fact, that Taylor wasstill 
held out as agent, seems to be new matter rather in avoid- 
ance of, thau in response to, the bill; and 2ndly, we think it a 
question for the jury, whether, under the facts even as stated 
in the answer, the defendants ought not to have been pre- 
sumed to know that Taylor acting as he did, was exceeding 
his authority. 

The defendants are insolvent. It is better, we think, that 
the injunction be held up, until a trial. 

Consequently, our conclusion is that the Court, below erred 
in dissolving the injunction. 


Judgment reversed. 


Beprorp S. Worn, et al., executors, plaintiffs in error, vs. 
Henry L. Tay tor, administrators, defendant in error. 


Wm. Taylor gave to Philip F. Sapp, a receipt in the following words: “ Re- 
ceived of Philip F. Sapp, administrator of Milledge Sapp, deceased, the 
following promissory notes for collection,” (stating them)—“ payable to Mil- 
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ledge Sapp, or bearer. The executors of Philip F. Sapp sued the adminis- 
trator of Taylor, on this receipt. There was evidence sufficient to author- 
ize the jury to conclude, that this contract of collection, was made with 
Philip F. Sapp in his trdividual, and not in his official character. The Court 


granted a nonsuit. /Je/d, that the Court ought not to have done so. 





Assumpsit, in Randolph Superior Court. Decision by 
Judge Krppoo, at November Term, 1858. 


This was an action of assumpsit, by William: West and 
Bedford S. Worrill, executors of Philip F. Sapp, deceased, 
against Henry L. Taylor, administrator de bonis non of Wil- 
liam Taylor, deceased, upon a receipt given by William Tay- 
lor in his life, who was an attorney at law, for certain notes 
received by him for collection, from the testater, Philip F. 
Sapp. Thereceipt was as follows: 

“Received from Philip F. Sapp, administrator of Milledge 
Sapp, deceased, the following promissory notes, for collection,” 
(here the notes are described, amounting in all, to over 
$1,300). * All the above and foregoing notes made payable 
to Milledge Sapp, or bearer, March’15th, 1848. 

(Signed) WILLIAM TAYLOR, 
Attorney at law.” 


There were two counts in plaintiff’s declaration—one that 
Taylor received said notes, as an attorney at law, to be col- 
lected, in consideration of a certain fee or reward to be paid 
to him; that he had collected the same, and had failed to 
pay overthe same. The other count was, that Taylor had 
failed to collect said notes, as he had undertaken to do, &e. 

Defendant pleaded the general issue, the statute of limita- 
tions, plene administravit, and set off. 

Upon the trial, plaintiffs offered and read in evidence, the 
foregoing receipt. 

Plaintiffs then proved that their testator agreed to loan 
William Taylor one thousand dollars, of the money to be 
collected on the notes mentioned in said receipt; and that 
Taylor had collected between $800 and $1,000, and that all 
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the notes were good, and could have been collected with 
ordinary diligence. Philip F. Sapp, the testator, died in 
August, 1852, and William Taylor died in December, 1852 

Upon plaintiffs closing their testimony, counsel for defen- 
dant moved for a nonsuit, on the ground that the pleadings 
and evidence showed that no right of action was in plain- 
tiffs, but that the administrator de bonis non, of Milledge 
Sapp, deceased, was alone entitled to bring suit upon the 
demand or cause of action, as set forth in the declaration. 

Plaintiffs moved to amend their declaration, by striking 
out the word “as” wherever it occurred before the words 
“administrator of Milledge Sapp, deceased.” 

The Court refused the motion to amend the declaration, 
and granted the motion for a nonsuit; holding, however, 
that the amendment proposed by plaintiffs would not have 
changed the opinion of the Court, as to awarding the non- 
suit. To which ruling and decision, plaintiffs excepted, 


B. S. Woraitt, for plaintiff in error. 


Barry; and Bratt, contra. 


By the Court—Bennine J, delivering the opinion. 


Ought the Court to have granted the nonsuit? 

It is clear, that the Court ought not, if the evidence was 
such, that it would have authorized the jury, to conclude, 
that Philip F. Sapp, in the contract between him and Wm. 
Taylor, for the collection of the notes, acted in his individual, 
and not in his official character; and if the declaration states 
that he so acted. Whatthen saysthe evidence? The receipt 
is in such terms, that it will bear either interpretation. And 
this being so, Mr. Beall admits it to have been at the option 
of the plaintiffs, which interpretation it should receive. 
But he insists that they have elected in their declaration, to 
treat it as a receipt made by Taylor to Sapp, in Sapp’s repre- 
sentative or official character. As to that presently. 

Such is the receipt. 





sist ae il Se as REABT IA: 
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The further evidence is, that at the very time, probably, 
when the receipt was given, it was agreed, between Taylor 
and Sapp, that Taylor was to have, as a loan, $1,000, of the 
money to be collected by him on the notes. 

This is a fact which was quite sufficient to have warrant- 
ed the jury in coming to the conclusion, that the con- 
tract of collection was one in which, Sapp acted in his indi- 
vidual, and not, in his official, character. 

Does the declaration correspond, in this respect, with the 
evidence? 

The declaration is not consistent, on this point. Some- 
times it treats the contract as having been made with Sapp 
in his representative character; and sometimes, as having 
been made with him, in his individual character. The 
plaintiffs moved to amend it, so as make it treat the con- 
tract at all times, as an individual contract. And this mo- 
tion, we think, was allowable under the Act of 1854, to 
amend pleadings, and, should have been granted—that Act 
will certainly authorize the correction of an ambiguity. 

If then the declaration had been amended, the evidence 
was such, that, in our opinion, it would have authorized the 
jury to find for the plaintiffs. ‘ 

Consequently, we think that the Court erred in granting 
the nonsuit. 


Judgment reversed. 


McDonatp, J. absent, on account of sickness. 


VOL, XXVII.—26. 
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Wuuiam B, Paittirs, plaintiff in error, vs. Parry Stew- 
art, and Marrua Stewart, defendants in error. 


[1.] The marriage of a feme sole defendant, pending the action, is no cause 


for an abatement of the action. 
{2] The verdict must be strongly against the evidence, to authorise reversing 
a judgment refusing a new trial asked for on the ground, that the verdict 


was against the evidence. 


Covenant, tried before Judge Lamar. Bibb Superior 
Court, May Term, 1858. 


This was an action of covenant, brought by the plaintiff 
in error, against the defendants in error, for breach of the 
contract of warranty set forth in the foliowing bill of sale: 
“Know all men by these presents, that we, Patty Stewart 
and M. P. T. Stewart, do bargain, sell and deliver unto W. 
B. Phillips, a certain negro girl named Nancy, age eighteen 
years old, for the consideration of nine hundred and fifty 
dollars, to us in hand paid; the right and title we do war- 
rant and defend; aiso, warrant said girl sound and healthy, 
both in body and inind, 

Macon, March 23d, 1857. 

P,. H. STEWART, (sEAz.) 
MARTHA P, T. STEWART, (szAt.) 
Test: Tuos. Baasy. 


On the trial of the case it was proven that the negro, 
Nancy, died about the 20th of July, 1857. Thos. Bagby 
swore: that he was present at the sale of the negro, and as- 
sisted defendants to make the sale; the negro wasa healthy 
looking woman at the time of the sale, and if perfectly 
sound, was worth nine hundred and fifty dollars. The de- 
fendant, Patty Stewart, told Phillips, at the time of sale, that 
the negro had a cough, and that she had lately recovered 
from the measles. 

F. Stubbs swore: that two or three daysfafter the sale, he 
saw a hegro woman named Nancy, about eighteen or 
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nineteen years old, in East’ Macon, at the house in .which 
plaintiff kept negroes for sale; she was feeble: and look- 
ed delicate; she had a cough; she remained ‘there eight or 
ten days, and was then: sent to the plantation of’ Phillips, im 
Twiggs county. 

Mr. John Hill swore: that he had boarded at Mrs, Stew~ 
art’s; knew the girl Nancy; she waited on the table, before. 
the sale: was a remarkably fine,. healthy woman she had © 
had the measles, though she hada slight'cough at the time 
of the sale. Nine or-ten of the inmates of Mrsj ‘Stewart’s 
house had the measles, and none. died. Mrs, Stewart was 
skillful: as a nurse. 

Henry D. Phillips swore: that about ‘the first of April, 
1857, plaintiff sent to his plantation, in Twiggs county, a 
girl named Nancy, about eighteen years old; witness was 
then overseer on the place; he put the girl to sowing cotton 
seed, but she became perfectly exhausted in an‘hour or two; 
witness wentto her; she complained much of her head, and 
breast and breathed with much-difficulty ; her pulse was flut- 
tering, and her breast beat so as to be perceptible to the eye; 
she did not work in the field any more, but stayed about the 
house; had a continued hacking cough; breathed so loud as. 
to be heard all over the house; coughed mostat night; ex- 
pectorated a great deal of mucus; witness received from 
Phillips instructions to take good care of her, and not to‘ put 
her to hard work until she got well, but to take good care of 
her; she was well cared for until witness left the-place (on 
the 14th of June, 1857); but kept getting worse all the time. 

John S. Williams, who commenced overseeing for plain- 
tiff the 11th of June, 1857, corroborated the foregoing state- 
ment as to Nancy’s condition at that time; she never was 
able to do any work after witness went on the plantation; 
sometimes she would set the table, and sweep up the house, 
but she soon became unable to do that;- she expectorated a 
great deal of mucus, and sometimes coughed up blood; she 
was complaining all the time; witness called: Dr. Rice in to 
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see her, but he afforded her no relief; witness took good care 
of her; she-left the place about the Ist July, 1857. 

Dr. Hammond testified ; that he was called in to see Nan- 
cy, eight or ten days before she died; made a post-mortem 
examination of her; the right lung was hepatized, and the 
left inflamed; was of ‘the opinion she died of disease of the 
lungs, resulting from an attack .of measles, and that. she 
* must have been affected by the disease some three or four 
months before her death. The condition of the lungs may 
have been produced in a shorter time. The left lung had 
an adhesion that is usually the result of inflammation aris- 
ing from exposure, or cold. Measles have, generally, some 
cough, and when attended to, are generally within the con- 
trol of medical treatment. Witness heard the foregoing tes- 
timony, and thinks the girl ought to have received medical 
treatment before she got it; plaintiff consulted witness about 
her, sometime before witness saw her; told plaintiff she was 
dangerous, and ought to be brought up to Macon to be at- 
tended to; saw the girl first, eight or ten days before her 
death; if she had the symptoms of breathing described by 
the overseer, Phillips, thinks the case had then progressed so 
far as to be incurable. If the girl, when healthy and strong, 
in appearance, as described by Hill, had received proper 
medical treatment, thinks she might have recovered ; death 
from measles or their effects being rare. The best of treat- 
ment, however, sometimes fails in such cases, 

Here the testimony closed,and the jury found a verdict 
for the defendants. 

One of the defendnats, Martha P. T. Stewart, was married 
pending the suit. The marriage was never suggested of 
record, nor was her husband made a party to the suit. 
Neither plaintiff, nor his counsel, knew of the marriage, | 
until after the rendition of the verdict. 

Plaintiff moved for a new trial. 

Ist. Because the verdict was contrary to law, and contra- 


ry to evidence. 
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2d. Because the aforesaid marriage was never suggested 
of record, nor the husband, H. 8, Groves, made a party to 
the suit. 

The Court below refused to grant the new trial, and plain- 
tiff exeepted. 


Strusss & Hu1x1, for plaintiff in error. 
Lanier & AnpERsoN ; Locurane & Lamar, contra. 
By the Court.—Bernnine J. delivering the opinion. 


Ought this Court to disturb the judgment of the Court be- 
low, overruling the motion for a new trial ? 

[1.] The first ground of that motion, was, that one of the 
defendants, a feme sole at the commencement of the suit, 
married before the trial, and that this fact was at the trial 
unknown to the plaintiff. But sucha fact, is not evena 
ground for a plea in abatement. 1 Saund. Ple. and Ev. 7; 
King vs. Jones, 2 Lord Ray. 1525. 

[2.] The second ground was, that the verdict was contra- 
ry to law and evidence. 

We think, that there was evidence sufficient to support 
the verdict. The evidence made it doubtful, whether the 
death of the slave was not owing to the negligence of the 
purchaser in not supplying seasonable medical aid to the 
slave; and also made it doubtful, whether, the disease was 
not open and notorious—whether, indeed, it was not actual- 
ly pointed out to the purchaser at the time of his purchase. 


Judgment affirmed. 
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Avexanper Marry, plaintiff in error, vs.) Maruew E. Wr1- 
LiaMs, defendant in error. 


A. sold a tract of landto B., in April, 1834; the deed was recorded in 1840. Ae 
sold the same land to C.in July, 1831; this second deed was recorded in 1836. 

He/d, That the first conveyance would hold, neither having been recorded 
within time. 


Complaint, in Terrell Superior Court. Tried before Judge 
Krppoo, at September Term, 1858. 


This was an action ofcomplaint brought by the plaintiff 
in error against the defendant in error, for lot of land num- 
ber 244, in the third district of originally Lee, but now Ter- 
rell county. 

Plaintiff introduced in evidence, a grant from the State of 
Georgia to one Faulkner, to the aforesaid lot of land, and al- 
so several deeds, forming a complete chain of title, begin- 
ning with the State, and ending with himself. 

Among the deeds so introduced by plaintiff, was one from 
Reuben Hill to John Rawls, conveying the land in dispute, 
dated “19th July, 1834,” and duly recorded “ the 5th day of 
May, 1836.” 

Defendant then introduced in evidence, a deed from the 
said Reuben Hill to one Daniel Mahoney, dated “ 3d of 
April, 1834,” and recorded “ the 28th day of May, 1840,” and 
a complete chain of title from Mahoney to defendant. 

Here the testimony closed. 

The Court charged the jury, that ifthe foregoing state- 
ment of facts was true, they must find for defendant. Where- 
upon, plaintiff excepted. 


Srrozier; Vason & Davis, for plaintiff in error. 
McCay & Hawagrns, contra. 


By the Court.—Lumprxin J. delivering the opinion. 


The question in this case is this: A, makes a deed to a 
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tract of land to B., in April, 1834, which is recorded in 1840. 
In July, 1834, A. sells the same land to C., who records his 
deed in 1836. Which vendee will hold the land? 

The Act of 1837 declares, that where the same person con- 
veys the same land to different persons, if both deeds are re- 
corded in time, or neither, that the oldest deed shall be pre- 
ferred. But that Act applies, in terms, only to deeds there- 
after to be made. Was the law different before 1837? We 
rather think not. 

It is insisted, that under the Act of 1785, in deeds of bar- 
gain and sale, enrollment takes place of feoffment with livery 
of seizin. And that consequently, the youngest deed being 
first recorded, is entitled to priority. In other words, that 
registration consummates the conveyance. 

But by examining that Act, it will be found that deeds of 
bargain and sale would only be good under that Act, provi- 
ded they were recorded within twelve months. Here, two 
years elapsed between the execution and registration of the 
juniordeed. This argument, therefore, cannot save it, admit- 
ting it to be sound. . 

The Act of 1837 is founded in justice, The oldest vendee, 
in this case, took his deed three months before the second ; 
and more than two years before the second deed was record- 
ed. What good, by way of notice, is this registration to 
effect? The second vendee having bought within the twelve 
months allowed to the elder to record his deed, he is not pre- 
judiced by the failure of the first purchaser to record in time, 
Had he bought after the expiration of the year, without no- 
tice, instead of within three months from the date of the first 
sale, the equities would have been very different. 


Judgment affirmed. 


McDonatp J. absent. 
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JeremiAH Ruane, plaintiff in error, vs. Isaac E. Bower, de- . 
fendant in error. 


The note on which, an action was founded, referred toa bond as having been 
given by the plaintiff, the payee of the note, to the defendant, the maker of 
the note. The plaintiff read this note in evidence. A bond was then offer- 
ed in evidence, by the defendant, as the bond referred to by the note—the 
defendant insisting, that no farther proof of the execution of the bond, was 
necessary. The note and bond agreed in many particulars, and in none, 


differed. 
Held, That the bond was admissible without farther proot. 


Complaint, in Baker Superior Court. Tried before Judge 
ALLEN, at May Term, 1858. 


This was an action by Jeremiah Rhame against Isaac E. 
Bower, on the following note, viz: 

$300. On the first day of January next, I promise to pay 
Jeremiah Rhame, three hundred dollars, for one stock of cat- 
tle, for which the said Rhame has this day given me a bill 


of sale. 7th May, 1853. 
(Signed) I, E. BOWER. 


Endorsed with the following credits: “March 20th, 1854, 
$200 OO pd. July Sth, 1855, $44 13 pd.” 


The defendant pleaded, 1st. The general issue, ed. Pay- 
ment. 3d. Failure of consideration, in this, that plaintiff 
failed to deliver to defendant the stock of cattle mentioned 
in said note, but only delivered a part thereof, and failed and 
refused to deliver the remainder. Defendant set out in his 
third plea, in hee verba, the following bill of sale, to-wit: 

Groreta, Baxer County. 

This is to certify that I have sold, bargained and conveyed 
to Isaac E. Bower, for the sum of three hundred dollars, all my 
stock, mark and brand of my cattle, on the east side of the 
Ichawaynochaway creek, including bulls, caws, calves, heif- 
ers, yearlings, and all other stock, including also that portion 
of my stock of cattle known as the “ Norman” stock, and the 
“ Holden” cow, together with all my right, title, interest and 
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claim to cattle on the east side of said creek, hereby insuring 
the delivery to said Bower, of sixty head at the least. And 
I also promise to replace one three year old steer at this time, 
for one which was supposed to be mine, but which is not; 
for which said Bower has this day given me his note. 7th 
May, 1853. 

his 

(Signed) JEREMIAH } RHAME. 
mark 
. his 
By his agent, OBEDIAH »% RHAME. 
mark 


Upon the trial on the appeal, plaintiff read in evidence the 
note sued on, and closed. 

The defendant tendered the bill of sale, without proof of 
the execution of the same. The plaintiff objected to its ad- 
mission, until the execution was proved, and until it was fur- 
ther proved that Obediah Rhame, who signed by Ais mark, 
as agent for plaintiff, had authority so to act. 

The objection was overruled, and plaintiff excepted. 

The jury found for the defendant, and plaintiff moved for 
a new trial upon several grounds, all of which were aban- 
doned in this Court, except the one above stated. The Court 
refused the motion for a new trial, and defendant excepted. 


Law & Sis, for plaintiff in error. 
Isaac E. Bower, contra. 


By the Court.—Brnnine J. delivering the opinion. 


Was the Court below right, in admitting the bond to the 
jury? The objection to the Court’s doing so, was, that there 
was no proof, that the bond was the bond of the plaintiff. 

The question, then, is, was there proof, that the bond was 
the bond of the plaintiff? And, if it was not, was-any such 
proof needed, to make the bond admissible as evidence ? 
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The note on which the action was founded, and which the 
plaintiff had read to the jury, had, on its face,a reference to 
some bond made by the plaintiff to the defendant. If this 
was that bond, then the note, with the fact of its admission 
to the jury, proved it, the bond of the plaintiff. Was there 
enough on the face of the note, to show, that this was that 
bond ? 

We think, that, prima facie, there was. There were many 
particulars on the face of the note, with which the bond 
agreed, not a particular from which it differed. 

Therefore, we think, that the Court was right, in admit- 
ting the bond to the jury. 

The Court, perhaps, put its judgment, on the proviso in the 
9th section of the Judiciary Act of 1799; a proviso in these 
words: “That no person shall be permitted to deny any 
deed, bond, bill, single or penal note, draft, receipt, or order, 
unless he, she or they, shall make affidavit of the truth of 
such answer, at the time of filing the same.” Perhaps this 
may be, a sufficient ground, but we are not, as yet, prepared 
to say so. The words seem to be confined, to the case of a 
defendant. Itis true, we believe, that, in cases in which, a 
note or other writing has been pleaded as a set-off, it has 
been held, that the defendant need not prove the note or oth- 
er writing, unless it is denied by the plaintiff. But this is 
not conclusive; for a plea of set-off is, substantially, a cross 
action, in which, the plaintiff becomes defendant, and the 
defendant, plaintiff. 

Our affirmance, then, is placed on the first ground. 


Judgment affirmed. 


McDowatp J. absent. 
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James L. Roserrs, et al., plaintiffs in error, vs. W1LL1AM 
Moors, defendant in error. 


[1.] Every application for a continuance, should be heard by the Court, and 
determined according to its circumstances. 

[2.] An attorney may in some cases, make a showing to cantinue a cause, not- 
withstanding the client lives in the county. 

[3.] A material witness, who is absent 7x Texas, at the time of trial, will not be 
presumed to have absented himself fraudulently to enable the party subpe- 


ning him, to delay the case. 


Complaint, in Randolph Superior Court. Tried before 
Judge Kippoo, at the May adjourned Term, 1858, 


This was an action by William Moore, against James L, 
Roberts and Simpson Moore, on a promissory note, for the 
sum of six hundred and sixty-one dollars and thirty-five 
cents, payable to William G, Gay or bearer, and due the first 
day of January, 1857. There was acredit on the note of 
fifty-two dollars, dated 18th day of December, 1856; and one 
of one hundred dollars, dated the 22d day of January, 1857. 

The defendants pleaded the general issue, and usury to 
the amount of forty-eight dollars, 

When the case was called for trial, the plaintiff announced 
himself ready ; and the defendants, by their attorney, John A. 
Tucker, Esq., moved for a continuance of the cause, on ac- 
count of the absence of Dr. James Mercer, a material wit- 
ness for the defendants. The defendants were not in Court; 
and their attorney stated in his place, that said defendants 
lived about fifteen miles from Cuthbert (the place where said 
Court was sitting;) that defendants had been in attendance, 
every day, since the session commenced, and he believed 
would be in Court in a few moments. This was early in 
the morning, soon after the meeting of the Court. The at- 
torney then moved the Court to postpone the case, a short 
time, which was refused. He then moved that he be allow- 
ed to make a showing for a continuance, as defendants were 
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absent. He further stated, that Dr. Mercer was absent on a 
visit to Texas; that he had talked with him, and knew that 
his testimony would be material. 

The Court overruled the motion, and refused to let the 
attorney make the showing ; on the ground that the attorney 
could not state in his place, that the witness was not absent, 
by the consent or procurement of defendants. 

To which refusal the defendants excepted. 


Tucker & Beatz, for plaintiffs in error. 
Hoop & Rostnson, contra. 
By the Court.—Lumrxin, J. delivering the opinion. 


This case being in the last resort, counsel for defendant, in 
the absence of his client, proposed to continue the case, to pro- 
cure the testimony of a material witness, who was absent on 
a visit to the State of Texas. It was shown that the wit- 
ness had been subpeenaed, and that his testimony was ma- 
terial. 

The case was called early inthe morning; and the defend- 
ant, who had been in attendance regularly, during the Term, 
resided fifteen miles from town. 

The Court refused to allow the attorney to make the show- 
ing, and gave as a reason, that he knew, that the attorney 
could not state in his place, that the witness was not absent 
by the client’s consent or procurement. 

That there are cases where the attorney may continue, 
notwithstanding the client lives in the county, there can be 
no doubt. Suppose the witness be sick, and that fact is 
known to the attorney? Could it be reasonably presumed, 
in this case, that the witness went to Texas to get out of the 
way, when by crossing the river, oreven remaining at home, 
the same end might be accomplished ? 

The Court, in all cases, instead of prejudging, should hear 
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the showing, and then decide upon its sufficiency, according 
to the circumstances; and not assume, in advance, that a 
fraud is intended to be practiced, when the facts so strongly 
rebut that conclusion. 


Judgment reversed. 


McDonatp J, absent. 





Joun Furron and Wirz, plaintiffs in error, vs. Jesse SMirH 
et. al,, defendants in error. 


[1.] The misjoinder of a party, may be obviated by anamendment; therefore, it 
is not a ground for dismissing the bill. 


[2.] A father made advancements to his sons, when he was not in a sound state 
ofmind. The sons and the daughters agreed, that the advancements should 
be set aside, and the father’s property, including the advanced property, di- 
vided out among the sons and daughters, with an advantage to the sons each, 
of $1000. 


Held, that there was a sufficient consideration for this agreement. 


[3] Such an agreement is not against public policy. 


In Equity, from Houston county. Decision on demurrer, 
by Judge Lamar, at October Term, 1858, 


This bill was filed by John Fulton and wife, against Wil- 
liam P, Gilbert, executor of William Smith, deceased, Thom- 
as Pollock, administrator of Risden Smith, deceased, M. S. 
Burney, administrator of Needham Smith, deceased, and the 
widow of said Needham, who was the daughter of the testa- 
tor, William Smith, deceased, Alexander Smith, Josiah 
Hodges and wife, Garat Smith, and Jesse Smith, to compel 




















414 SUPREME COURT OF GEORGIA. 


Fulton and wife vs. Smith, et. al 








the specific performance of an agreement, made by and be- 
tween all the above named parties, except Gilbert, relative to 
the disposition of the estate of said William Smith, their fath- 
er, to be effected and carried out after his death. 

The bill alleges that William Smith, the father, being old 
and infirm both in mind and body, and yielding to the importu- 
nities of some of his children, gave off to some of them, the 
bulk of his estate. That to save trouble and the expense 
of litigation, and to settle matters amicably, his sons and sons- 
in-law, on the 27th November, 1847, met together, and en- 
tered into an agreement in writing, under seal, wherein it was 
recited and agreed, as follows: 

“ That whereas the said William Smith, desirous of releas- 
ing himself of the care and management of his estate, has 
divided the same among us, his heirs, by deed and other- 
wise, giving some decidedly the advantage of others, which 
we believe was not his intention when he was of a sound 
and disposing mind and memory. And we, wishing not to 
cross him, and consequently disturb the few remaining days 
of his stay on earth, do hereby bind ourselves, our heirs and 
assigns, to abide by the following agreement. 

“First, that we receive the personal property, deeded as above 
stated, having the same valued by three disinterested persons, 
atthe valuation. And that the three lots of land, deeded to Ris- 
den Smith recently, return to the estate, only reserving to said 
Risden the use of the houses, and so much of the land as he 
may wish to cultivate during the lifetime of our father, the 
said William Smith, and one year thereafter, should he 
die in the latter part of the year, so as not to give the said 
Risden time to improve his own land so as to be able to 
make a crop on the same, the residue of the plantation to be 
rented if opportunity offer, and the revenue to belong to the 
undivided part of the estate. And after the death of our 
father, each of us to render in on oath,all that we have here- 
tofore received, as well as all we may hereafter receive from 
our father, in land, negroes, money, notes, or any other thing, 
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the value to be estimated at the time of reception ; and should 
we be unable to agree on valuation, we will refer the same 
to three disinterested persons, whose decision shall be’ final 
and binding on all. And after ascertaining what each has 
received, then they that have not received as much as those 
that have received most, shall receive of the undivided part 
of the estate, until all are equal, (only reserving to the male 
heirs one thousand dollars advantage of the females) and 
the residue if any, to be equally divided among all. 

“ And should the residue or undivided estate not be suffi- 
cient to bring up all equal, then those who have received 
most are to pay over to those that are minus, until all are 
equal, except the thousand dollars in favor of the males as 
above reserved. 

“In witness whereof, we have affixed our hands and seals, 
this. the 27th November, 1847.” 

The bill further states, that all the persons signing said 
agreement, except plaintiff and wife, who was a daughter 
of said William Smith, received large amounts of property 
in money, over and above their equal share, as mentioned in 
said agreement, and that they refuse to account for the same 
and pay over any part thereof to plaintiff and wife, or to 
abide by their said agreement. 

The bill further states, that the said William Smith, (the 
father) made his last will and testament, while in a state of 
imbecility, appointing said Gilbert his executor, who upon 
the death of said William, propounded said will; that the 
same was admitted to probate, and Gilbert qualified as exec- 
utor thereof. 

The bill prays, that an account be taken of all the property 
advanced to, and received by, each child, and to set up and 
enforce said agreement, &c. 

To this bill defendants demurred. 

lst. Because it is multifarious, in joining Gilbert, the ex- 
ecutor of William Smith, deceased, as a party defendant, with 
the parties to said alleged agreement. 
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2d. Because said agreement set out in the bill, is without 
consideration and purely voluntary. 

3d. Because the bill seeks to enforce an agreement that is 
contrary to good morals and public policy, in this, that it 
had its inception in a design and effort on the part of 
the children, clandestinely to defeat and thwart the wishes 
of their parent in his lifetime, touching the disposition of his 
property. 

4th. Because the bill seeks to transfer from the Ordinary, 
a question, belonging exclusively to that jurisdiction, to the 
Court of Equity, touching the intestacy of William Smith, 
deceased. 

5th. Because it seeks to usurp the jurisdiction of the Ordi- 
nary, in trying the validity of the will of William Smith in a 
Court of Equity. 

The Court sustained the demurrer and dismissed the bill, 
and counsel for plaintiffs excepted. 


Srusss & H1x1, for plaintiffs in error. 
Warren & Goons, contra. 


By the Court.—Brnnine J. delivering the opinion. 


Was the Court right in sustaining the demurrer to the 
bill ? 

The first ground of the demurrer, was, that Gilbert, the 
executor of Smith, the elder, was improperly joined with the 
other defendants, in the bill. 

[1.] This was a good ground, unless Gilbert had in his 
hands, some of the property covered by the agreement. It 
does not appear whether he had, or not, Therefore, he must 
be struck from the bill, unless a statement shall be added to 
the bill, that he has in his hands, some of the property cov- 
ered by the agreement. But objections of this sort, are not 
sufficient to justify the dismissal of a bill. They are subject 
to be obviated, as a matter of course, by amendment. 
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~ [2] The second ground was , that the agreement was with- 
out consideration. 

But we think it, not true that the agreement was without 
consideration. The sons were, by the agreement, to have, 
by $1,000, the advantage over the daughters in the father’s 
estate. There was sufficient cause for setting aside the ad- 
vancement, made by the father,to the sons. These set aside, 
the sons and daughters would have shared equally in the 
father’s estate. The agreement in effect stipulated, that the 
daughters should pay to each of the sons, $1,000, for relin- 
quishing the advancements. This was ample consideration 
to the sons. 

The sons were in possession of the property advanced to 
them by the father; of most of it, under deeds from the fath- 
er. This gave to the sons a great advantage over the daugh- 
ters, in respect to this advanced property. And the only way 
open to the daughters, to overcome this advantage, was by a 
suit at law or in equity. And, to the carrying through of 
such a suit, considerable expense to the daughters, would be 
necessary—expense of money, in the payment of lawyers, 
fees—expense of time and labor, in the attendance of them, 
or their husbands, on the Court, and in the preparation of the 
case. This expense, the agreement saved to the daughters. 
And that was a sufficient consideration to¢hem (or their hus- 
bands) to enter into the agreement. 

We think, then, that it is not true, that this ogpiiaiiie 

was without a sufficient consideration. 
_ Indeed Courts of Equity hold, that in all family agree- 
ments of this kind, there is a sufficient consideration to sup- 
port them, whether that consideration be obvious or not. 
Watkins vs. Watkins, 24 Ga. 

[3.] We do not agree at all, with the third ground of the 
demurrer. We think, that the agreement was in accordance 
with, rather than “contrary to, good morals, and public: pol- 
icy.” 








VOL. XXVII.—27. 








AARC A ELTA aL A BEN ah 





418 SUPREME COURT OF GEORGIA. 


~ ‘Tenant, Peavy and Wiley vs. Blacker. — 





[4.] The daughters, it is true, did not by the agreement, 

get full justice; but,itis also true, that they came much nearer 

to getting it, than they would have come, had things remained 

as they were before the agreement. And,{as to the thwarting of 

the father’s wishes—he had no wishes when he made thead- 

vancement, for then, he was not “ of a sound and disposing 

mind and memory.” Natural justice, as well as our statute 

of distributions, puts alla man’s children on an equality, 

with respect to the property which he leaves behind him, 
when he dies. 

The object of the bill, is merely to compel the specific per- 
formance of the agreement; nothing more. Therefore, the  , 
last two grounds of the demurrer, are not true in fact. 

Thus then, it appears, that, in our opinion none of the 
grounds of the demurrer, was good, We, must hold, there- 
fore, that the Court erred in sustaining the demurrer, 








Judgment reversed. 

















Joun Dor, ex dem., THomas Tenant, Drat Peavy, and 
Grorce D, Witey, plaintiff in error, vs. Ricuarp Ror, cas- 
ual ejector, and SrepuHen Bracxer, tenant in possession, 
defendant in error. 





[1.] The drawer has before graat, a vendible interest, in the land drawn. 


[2.] Powers of attorney may be recorded under the same rules, as the deeds 
° made under them; and, when thus recorded, may be read in evidence, in the 
same way, as those deeds. 

[3.] Peavy gave to Carter, a power of attorney to convey a lot of land. Carter, 
in executing the deed, signed his own name, instead of Peavy’s name. But 
there was enough on the face of the deed, to show, that Carter intended the 
deed as Peavy’s, and not as his. 

Held, That the deed was a sufficient execution of the power.—Bennine J. 
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Ejectment, in Clay Superior Court. Tried before Judge 


Kippoo, at September Term, 1858. 


This was an action of ejectment, by John Doe, ex dem., 
Dial Peavy, and others, against Richard Roe, casual ejector, 
and Stephen Biacker, teaant in possession, for lot of land 
No. 69, in the fifth district of originally Early, now Clay 
county. 

The evidence on the part of the plaintiff, consisted of a 
grant from the State to Dial Peavy, dated 71h January, 1836; 
a deed from Peavy toThomas Tenant, dated 30th May, 184C3 
then a deed from Tenant to George D. Wiley, dated 12th 
June, 1840; and the admission by defendant that he was in 
possession of the premises sued for, at the commencement 
of the action. 

Defendant offered in evidence a power of attorney by Pea- 
vy to Jesse Carter, of the county of Fayette, authorizing Car- 
ter to sell the lot in dispute, dated 9th November, 1835, sign- 
ed “Dial Peavy his + mark,’ witnessed, “Wm. McRay, 
Lewis Miles, J. P.;”? and a deed of conveyance by virtue of 
said power, from Carter to John Burke, deed executed and 
signed by Carter thus: “Jesse Carter, [1 s.,]’ and dated 9th 
January, 1836, and both the power of attorney and deed re- 
corded in the office of the Clerk ofthe Superior Court of Ear- 
ly county, 17th December, 1840, 

Plaintiff objected to the admission of the power of attorney 
on the grounds, that the same was made prior to the issuing 
of the grant to Peavy, and that Peavy, the grantee, made a 
deed to Tenant, one of plaintifi’s lessors, subsequently to the 
issuing ofsaid grant. ‘The Court overruled the objection, and 
admitted in evidence the power of attorney and deed, hold- 
ing that, in as much as the deed was not made till after the 
grant issued, the execution of the power before the grant, 
made no difference. To which decision plaintiff excepted. 

The plaintiff further objected to the admission of said, pow- 
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er af attorney, because the same was not proved a as 5 required 
by law. Objection overruled and plaintiff excepted. 

Plaintiff further objected to the admission of the deed, be- 
cause it wassigned by the attorney only,and not by Peavy, by 
attorney. The Court overruled the objection, and plaintiff 
excepted. 

The jury found for the defendant, and plaintiff moved for 
a new trial on the grounds: 

st. That the Court erred in admitting in evidence the 

power of attorney aforesaid. 

2d. That the Court erred in admitting in evidence the deed 
executed by Carter to Burke. 

3d. That the verdict was contzary to law and evidence. 

The Court overruled the motion for a new trial, and plain- 
tiff excepted. 


WEL.zorN, Jounson & SLtoan; Joun H. Jones; and E. H. 
Bratt, for plaintiffin errov. 


Perkins; and Garner, contra. 
By the Court.—Bennine J. delivering the opinion. 


[i.] The first objection to the power of attorney, was not 
insisted on. And we think that there was nothing in the ob- 
jection. The drawer has, before grant, a vendible interest ; 
as this Court has repeatedly held. Dugas vs. Lawrence, 19 
Ga. 557. 

The second objection to the power of attorney, was, that 
its execution was not proved. 

The power was recorded, and on the same day as the deed; 
and it was attested by two persons, one of whom, signed asa 
justice of the peace. The deed was regularly recorded. Was 
all this enough to prove the power of attorney ? 

If there is any statute which says any thing about the re- 
cording of powers of attorney, we cannot find it. And yet 
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we va believe, that it has ever been the practice to record | powers 
of attorney, along with the deeds made under them, and to 
do so, on the same sort of proof as that on which the deeds 
are recorded ; and, that it has ever been the further practice, 
to let such powers of attorney, when thus recorded, go in ev- 
dence, without further proof, along with their deeds. And 
this practice, we suppose, to be founded upon the opinion, 
that the power of attorney, is really a part of the deed. made 
under it, and, that the law authorizing the registration of 
deeds, authorizes the registration of every thing that makes 
a part of the deeds—and, consequently, that it authorizes the 
registration of the powers of attorney under which the deeds 
may be made. We are not prepared to say, that such an 
opinion as this, is incorrect, and therefore, we are not pre- 
pared to disturb this practice, which is of so long standing, 
[2.] So, we cannot sustain the second objection tothe pow- 
er of attorney. Therefore, we hold that the Court was right 
in letting the power go the jury. —_—— 
[3.] The objection to the admission of the deed, was, that 
the name of the attorney, instead of the name of the princi- 
pal, was signed to it. There was, however, enough on the 
face of the deed, to show, that the attorney in thus signing 
his own name, was acting as attorney, and not, as principal. | 
That being so, the deed was unguestionably a good execu- : 
tion of the power in equity. And if it was a good execution 
of the power in equity, then it was, I think, a good execution 
of the power at law, under the Act of 1820. Cobb, 464. That 
Act relieves all parties from the necessity of going into equity, 
in any of the cases which it enumerates, (and they are all 
the cases over which, equity has had given to it, jurisdiction,) 
“whenever” they “shall conceive,” that they can establish 
“their claim without resorting to the conscience of the de- 
fendant.” ; 
There is enough on the very face of this deed, to show, 
that the intention in its execution was, that it should be the q 
deed of Peavy, the principal, and uot, of Carter, the agent. 
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I thiuk, then,that the objection to the deed was not good. 
Consequently, my conclusion is, that the Court below was 


right, in all the decisions excepted to. 





Judgment affirmed. 


Dickinson W. Orr, administrator, plaintiff in error, vs. 
Travis Hurr, defendant in error. 


Motion for a new trial, on the ground, that the verdict was against the evi- 


dence, and motion refused. There was much evidence in favor of the ver- 


dict. 
Held, that the refusal of the motion was not to be disturbed, 

Assumpsit, in Macon Superior Court. Tried before Judge 
Lamar, at September Term, 1858. 


This was an action by Travis Huff, against Dickinson 
W. Orr, administrator of Andrew J. Orr, deceased, to recover 
damages for the breach of warranty, of the soundness of a 
slave sold by the intestate, in his lifetime, to plaintiff. 

The following is the bill of sale, containing the warranty, 
for the breach of which the action is brought: 


“ Grorata, Biss Counry. 

April 13th, 1850. 
Received from Travis Huff, four hundred dollars, in full 
girl named Fanny, about nine years of 


payment for a negro 
girl sound in body and mind. I also 


age. I warrant said 
warrant and defend the title against all claims whatever, 


(Signed) A. J. ORR.” 


The declaration alleged, that said slave was, at the time 
of said sale, unsound in mind and body, and became an 
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idiot, and of no use or value to plaintiff, but a burden and 
expense; and there was annexed, a bill of particulars, of 
the money paid out to physicians, and for burial expenses, 
amounting to sixty dollars. Damages laid at one thousand 
dollars. 

The defendant pleaded, first, the general issue ; second, the 
statute of limitations; third, a special plea, that there was 
no breach of the warranty contained in said bill of sale. 

Upon the trial on the appeal, plaintiff offered and read in 
evidence, the bill of sale above set out. 

It was admitted by the defendant, that plaintiff com- 
menced a suit, for the same cause of action, against his in- 
testate, 20th July, 1855, but the writ was not served before 
his death, which occurred 25th July, 1855. (This action 
was commenced 7th February, 1857.) 

Plaintiff then read the depositions of Doctor Henry Saun- 
ders, taken by commission, who, in substance, proved that he 
examined the girlin February or March, 1854; that she was 
affected with chorea, or St. Vitus dance; was so much re- 
duced as to be scarcely able to stand; made such an examin- 
ation as satisfied him as to her condition. From the shape 
of her head, and idiotic expression of countenance, and 
general appearance, thinks she must have been diseased 
from childhood; was not developed asa child of her age 
ought to have been. 

Doctor Gabriel Harrison, examined by commission, tes- 
tified, in substance, that he was at plaintiff’s in June, 1854, 
and was requested by him, to see the girl, and examine her, 
and give his professional opinion as to her condition; exam- 
ined her, and found that she was idiotic; was almost entire- 
ly senseless ; could not get her to speak three words together 
correctly, or intelligently ; say yes for no, and vice versa, 
told plaintiff it was almost a hopeless case, as she was hav- 
ing epileptic fits regularly; treated her for about eight 
months, and then took her to his own house, where she re- 
mained fifteen or twenty days, and gradually got worse; 
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while at witness’s house had from seven to eight fits a day; 
examined her carefully every day, while at his house; treat- 
ed her case actively ; nothing mitigated her symptoms, in the 
least; nothing very striking in the conformation of her head, 
except, that it was very small. When witness first saw her, 
she had a very simple expression of countenance, and stated 
to Mr. Huff that she had no sense; this was before witness 
examined her. Cannot speak positively, but gives it as his 
opinion, that the girl’s mind must have been impaired be- 
fore the 13th April, 1850’; from the general deranged condi- 
tion of her whole system, and the frequent recurrence of 
the paroxysms, her disease was one of long standing; she 
died soon after leaving his (witness’s) house, a confirmed 
idiot. 

Elizabeth Huff, a daughter of the plaintiff, examined by 
commission, testified that she knew Fanny; had repeated 
occasions and opportunities for examining her as to the 
soundness of her mind; she was idiotic; as often answered 
yes for no, and no for yes, and do the contrary of what she 
was bid todo. In all she did and said, she showed an en- 
tire want of sense. From these,and many other circum- 
stances, is of opinion that she was unsound in mind on the 
13th April, 1850. 

William Huff, a son of plaintiff, swore, that he was living 
at home when his father purchased the negro; had charge 
of his father’s business; she was put to work immediately, 
and witness worked with her, and soon discovered that she 
was very dull, and afterwards that she was of unsound 
mind; she gradually grew worse as long as witness remain- 
ed; left home in 1853; thought she was older than des- 
cribed in the bill of sale; never grew much after his father 
bought her; won’tsay she was a confirmed idiot when he 
left his father, but she was worthless; did not comprehend 
what was said to her; never considered her sound in mind 
after she was put to work, and had no sufficient opportunity 
of judging before. 
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Grane excmuined Plaintiff purchased a negro woman 
and two children of A. J. Orr, in 1853 or 1854; a tender 
back of the girl, Fanny, was made in 1854, or 1855; knows 
of no tender before that time. Plaintiff often saw Mr. Orr 
from the time he purchased Fanny, up to 1855; don’t know 
that he ever made any complaint to him about her unsound- 
ness before 1854 or 1855; did not regard the girl as having 
entirely lost her mind up to 1853, when he (witness) left 
home; she was put to work in 1850 or 1851. No physician 
was called to her while witness remained at his father’s; she 
was worse in 1851 than in 1850, and gradually grew worse. 

Here plaintiff closed. 

Dr. Arthur M. Pitts, sworn by defendant, testified in 
substance, that he was a regular physician, but not now 
practicing ; had practiced for nine years, His professional 
opinion was, that it was “ utterly impossible for any physician, 
in 1854, to have told what was the condition of a girl nine 
years old,in Apyil, 1850. The disease as described by Doctors 
Harrison and Saunders, generally comes on in females, at 
the age of puberty; that is, from 12 to 15 years of age.” 

Cross examined: The disease as described by Doctors 
Harrison and Saunders, is a very dangerous one, and does 
not generally, at first, attack the mind, but has known cases 
to attack the mind. 

D. W. Orr, administrator, and defendant, having paid all 
cost in the case, and a sufficient amount to cover all that 
might accrue, was teudered asa witness, and on his voir 
dire stating that he had no individual or pecuniary interest 
in the final result of the suit, was sworn in chief—testified 
that he knew Fanny; he purchased her for A. J. Orr, in 
Virginia, about four munths before plaintiff bought her; 
saw her frequently before the sale. Witness has bought and 
sold negroes, several hundred ; hardly ever made a mistake 
inthe soundness of one; when he purchased Fanny fer 
A.J. Orr, made a careful examination of her, by talking 
with hera long time, and made a rigid cesinimaaii of her 
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person ; saw nothing to arouse a suspicion that she was de- 
fective in her mind; she was as smart as other negroes of 
her age; conversed frequently with her, up tothe day of 
the sale to plaintiff, and never saw any circumstance to show 
that her mind was affected ; she was as smart as eight out 
of ten of her age; never heard of any complaint about her 
being unsound until 1855. Plaintiff saw A.J. Orr, often after 
the purchase, before 1855. Witness says, that after he has 
examined and purchased a, negro, and pronounced him or 
her sound, would release a seller from his warranty for five 
dollars; is perfectly satisfied that the girl, Fanny, was sound 
in mind and body, at the time she was sold to plaintiff. 

Cross examined.—Has been mistaken in the soundness of 
anegro after an examination; was sometimes a partner of 
A. J. Orr, in the purchase and sale of negroes, both before 
and after the sale of Fanny to plaintiff, but had no interest 
whatever in her; sometimes bought on his own account, 
and sometimes A. J. Orr boughton his account. Bought 
the girl Fanny, with the funds of A. J. Orr, and was not in- 
terested in her purchase; was not then in the trade. 

Defendant here closed. The Court charged the jury, to 
which there was no exception, and the jury found for the 
plaintiff four hundred dollars, and interest thereon from the 
13th April, 1850. Whereupon, defendant moved fora new 
trial, upon the grounds, that the verdict was contrary to law, 
contrary to evidence, and strongly and decidedly against 
the evidence, and the weight of evidence. 

The Court refused to grant a new trial, and to this decision 
defendant excepted. 


Por & Grier; S. & T. G. Hatt, for plaintiff in error. 
Srusss & Hirt, contra. 


By the Court——Bennine J. delivering the opinion. 


The Court below refused to grart a new trial, Ought this 
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Court to disturb that decision? We think not. We cannot 
say, that the verdict was decidedly and strongly against the 
weight of the evidence. There was much evidence for the 
verdict; one great fact was, that the child never grew any 
after the sale; but even, if the verdict was decidedly and 
strongly against the weight of the evidence, it would not 
follow, of necessity, that a new trial ought to be granted. 
Even, in sucha case, the Act of 1854, merely confers the 
power, in the exercise of a sound discretion, to grant anew 
trial; the act does not impose the duty to grant a new trial. 


Judgment affirmed. 





Sern C. Srevens, plaintiff in error, vs. Lewis ZAcHARY, 
defendant in error. 


The security to be exacted of a party who asks that another may be required 
to prodace his deed, or other writing. to be annexed to interrogatories, ought 
at least to be as much as a bond of indemnity and a consent that if the deed 
or writing be not restored, objections to it shall be waived and the copy of it 
on file be read in its place, not only in that case, but in all subsequent cases. 


Ejectment, in Baker Superior Court. Decision by Judge 
ALLEN, at November Term, 1858. 


This was an aciion of ejectment, by John Doe, ex dem, 
Lewis S. Zachary, against Richard Roe, casual ejector, and 


Seth C. Stevens, tenant in possession. 

Plaintiff, preparatory to trial, submitted a motion, that 
Stevens the defendant be ordered to file in the Clerk’s office, 
within twelve days after the adjournment of the Court, the 
original deeds from Lewis Zachary to William Kolb, and 
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from Kolb to Manbey N. Ford, to the lot of land in dispute, 
and under which deeds he claims title to said premises, sub- 
ject to the control of the plaintiff or his counsel, to be attach- 
ed to interrogatories, to be propounded to witnesses, to prove 
said deeds to be forgeries; upon said plaintiff giving bond 
with good security in the sum of two thousand five hun- 
dred dollars, and filing the same in said office, conditioned 
to be void if said deeds should not be lost or destroyed or 
injured, and should be returned to said Stevens as soon as the 
object for which they are produced shall be accomplished ; 
and upon plaintiff’s filing in the Clerk’s office copies of said 
deeds for defendant; and that a copy of this order be served 
on said Stevens two days from the adjournment of the Court. 

Defendant objected to this motion. The Court overruled 
the objection and granted the order, and defendant excepted. 

Abner B. Parratt, one of the plaintiff’s lessors, then tender- 
ed his bond with security, as required by said order, in the 
penalty of twenty-five hundred dollars; conditional, that if 
the deeds ordered to be produced and deposited in the Clerk’s 
office, “after they came under the control of and are deliv- 
ered to the said Parratt or his counsel, should not be destroy- 
ed, Jost or injured, but should be returned to said Stevens, as 
soon as the object of their production shall have been ac- 
complished,” then the bond to be void, &c. 

Defendant objected to the bond as insufficient in its terms 
and conditions to indemnify him against the loss or destruc- 
tion of the original deed. 

The Court overruled the objection and ordered the bond 
to be filed as a compliance on plaintiff’s part with the order. 

To which decision, defendant excepted. 


R. F. Lyon, for plaintiff in error. 


Warren & Warnen, contra. 
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By the Court.—Bennine J. delivering the opinion. 


Was the Court below right, in granting the order ? 

Two objections are urged against the granting of the 
order; one, that the Court had no power to grant any 
order, the effect of which, would be to send the paper 
annexed to interrogatories, into another county; the other, 
that if the Court had any such power, it was a power only 
to be exercised on the exaction of the best attainable secu- 
rity—that the order should work no prejudice to the party 
required to produce the paper—and the bond exacted, was 
not by itself the best attainable security that the order should 
work no prejudice to such party. 

These objections were urged with great force, still we are 
not prepared to say, that we think, the first of them was 
good. We are not yet satisfied, that the reasons which were 
given in Faircloth vs. Jordan, (15 Ga. 512,) for belief in the 
existence of this power, are insufficient. 

The second of the objections, was, we do think, good. 

Conceding that this power exists, it is obviously one to be 
exercised with the greatest caution and circumspection. The 
principle on which the power ought to be exercised, is doubt- 
less this; that the party required to yield his paper, ought in 
return, to receive the best security that his doing so shall not 
hurt him, which it is possible to exact from the other party, 
consistently with the practicable attainment of the end in 
view—the sending of the paper to the witness, that his exam- 
ination on it, may be taken. 

All the security required here, was the bond of the party 
calling for the production of the deeds, conditioned to be 
void, if the deeds should not be destroyed, lost or injured, 
but should be returned, as soon as the object of their pro- 
duction, had been accomplished. Such a bond as this, is, 
we think, worth a good deal, as a security against the evil to 
be guarded against; but the argument in this case, satisfies 
us, that it is not all the security which the party giving it, 
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had it in his power to give, and, therefore, that it is not, by 
itself, sufficient. The parties calling for the deeds, might 
consent, in writing, that if the deeds were not duly returned, 
and, restored to the party producing them, they would waive 
all objections to the deeds, would admit them to be genuine, 
and would let the copies of them, deposited in Court, or any 
other secondary evidence of them, go as evidence in their 
place, to the jury. This consent, if entered into, would, it is 
obvious, be valuable security in addition to that of the bond, 
And we think it ought to have been exacted in this case, 

The Court ought also, we think, to have set a reasonable 
time, for the return of the deeds. This time would depend 
on the nature of the case; and that, the Court could look into, 

We think then, that this second objection to the granting 
of the order, was good. 

The Court below in granting the order, doubtless followed 
views expressed in Fuircloth vs. Jordan, 15 Ga, 512.) But, 
it must be borne in mind, that nothing ex -ept the judgment 
in a case, isa precedent; and the judgn ti in that case mere- 
ly was, that the Court below erred in graiting the order ex- 
cepted to. The judgment therefore could not form a prece- 
dent for the granting of any order. Consequently, it could 
not form a precedent, for the granting of the order now in 
question. 

The objections urged before us, in that case, against the 
granting of the order, were the same as those urged before 
us, in this case, against the granting of this order. They 
were, first, that the Court had no power to grant any such 
order; 2dly, but thatif it had power to grant some such or- 
der, it had no power to grant any such order, without exact- 


ing security against the order’s working harm. The first of 
these objections, we thought insufficient--the second, we 
thought, sufficient. But this second objection, was general, 
that the order ought not to have been granted, without the 
exaction of security of some kind. The objectiun did not 
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suggest what this security should have been. The Court 
argued, that security of some kind ought to have been exact- 
ed. The Court, then, was putin this condition; it had sim- 
ply to say, that the Court below ought to have exacted secu- 
rity, and not specify what security; or ithad to suggest some 
particular sort of security, as the one that ought to have been 
exacted. The former was the course which in strictness, 
the Court was required to pursue, yet, as it thought, that an 
essay towards determining what would be proper security, 
might be of service, it pursued the latter course, and sugges- 
ted the sort of bond taken in this case. The course was un- 
fortunate, for it, probably, misled the Court below; although, 
that is not certain, for that Court might itself, without any 
prompting from this Court, have hit upon this very bond, as 
the security. The case presents a good illustration of the 
evils of obiter dicta, even when there is much to invite 
them. 

The conclusion then to which we come, is that the securi- 
ty required by the Court. was not all the security which it 
should have required; a conclusion precisely of the same 
sort, as that to which, we came in Jordan vs. Faireloth. And 
here, as there, we suggest what would, as it strikes us now, 
be the additional security required, viz: the consent afore- 
said, with a reasonable limit, for the return of the papers, 
But here, we beg, that it may be kept in mind, that these 
suggestions, as to what would be the requisite additional se- 
curity, are but suggestions—obiter dicta—and not decisions. 
There may be better security than this bond and what else 
we snggest. If so, that onght to be required in preference 
tothem. The principle which is to guide, is the one before 
stated, viz: that the security to be required, is the best secu- 
rity of any sort, which it is possible to exact consistently 
with the practicable attainment of the end in view—the 
sending of the paper to the witness, The problem for every 
Court to which, an application for an order of the kind in 


. 
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question, is s made, is, merely to determine, “what will be the 
security that will satisfy this principle. 


Judgment reversed. 


McDonatp J. absent. 


Wim A. Rawson, plaintiff in error vs. Joun S. McJun- 
kins, defendant in error. 


{1.] A judgment in the hands of the assignee, is subject to all the defences to 
which, it was subject inthe hands of the plaintiff. 


{2.] New trial moved for on the ground that the verdict was decidedly against 
the evidence—refused. 


In Equity, from Webster county. Tried before Judge 
Kippoo, at September Term, 1850, 


This was a bill filed by JohnS. McJunkins against William 
A. Rawson, assignee, to enjoin proceedings ona fi. /u., and 


for relief. 

The bill alleges, that on the 25th December, 1851, one 
Abram Prim, borrowed of Sterling Evans due $1,71200, and 
gave his promissory note, with plaintiff as his surety, due 
twelve months after date; that plaintiff was in no way inter- 
ested in the consideration thereof. That at the April Term, 
1852, suit was instituted upon said note, and at October 
Term, thereafter, judgment went against said Prim and plain- 
tiff; but that plaintiff, not having appeared and made any 
special defence, and having signed said note without desig- 
nated himself as surety, judgment went against both as prin- 
cipals, and executionissued accordingly. That various pay- 
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ments were made on said fi. fa. by Prim. On 26th April 
1853, Evans transferred the fi. fa. to Edward E. Rawson, 
who on the 23d May, 1853, transferred the same to William 
A. Rawson, the defendant. That just before the fi. fu. was 
transferred to defendant, Ed. E, Rawson agreed with Prim, 
in consideration of one hundred dollars, to give him indul- 
gence on the same, till the next February, and that this was 
done withont the knowledge or consent of complainant. 

That at the time this indulgence was agreed to be given, 
Prim was solvent, and able to pay off said f.. fu., but since 
that time he has removed from the State and carried off all 
his property. He moved off in 1853. 

The bill further states, that after the making of said con- 
tract, Prim offered to pay off the balance due on said f.. fa, 
if the defendant would give credit thereon for the one hun- 
dred dollars, paid as aforesaid for indulgence, which, de- 
fendant refused todo. That defendant has had the prop- 
erty of complainant levied on under said fi. fa., and the same 
is advertised to be sold by the Sheriff. 

The answer of defendant states, that he has no knowledge 
of the application to Evans to borrow money or of the con- 
sideration of the note, signed by Prim and complainant, and 
upon which said fz. fa.is founded. Knows nothing of Prim’s 
solvency at the time judgment was obtained, but he certain- 
ly was in embarrassed circumstances. Admits that the note 
was signed, and judgment obtained, and execution issued as 
stated incomplainant’s bill. Admits the transfer of said fz. 
fa. as stated, but has no knowledge of any contract between 
Primand Ed. E. Rawson, as to giving indulgence on said fz. 
fa.; denies that Prim ever offered to pay off the same; ad- 
mits that the execution has been levied as stated. 

The case was submitted upon the bill and answer, the ev- 
idence and charge of the Court, and the jury found for the 
plaintiff, and decreed a perpetual injunction of the fi. fa, as 
to him. 


VOL, XXVIL—28 
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The defendant moved for a new trial, upon the following 
grounds: 

Ist. Because the Court erred in charging the jury, that if 
McJunkins was security on the original nete, then if the de- 
fendant gave indulgence to him, for a consideration, without 
McJunkins’ consent, he was released from further lia- 
bility, although defendant purchased the #7. fa. without no- 
tice that plaintiff was security. That if plaintiff was only 
security on the note,it was not necessary that defendant 
should have had notice of that fact, as he traded for the debt 
after it was due. 

2d. Because the verdict was decidedly against the weight 
of evidence. 

3d. Because the verdict is contrary to law and evidence, 

The Court refused to grant a new trial, and defendant ex- 


cepted. 


E. H. Beat; and Scarzoroves, for plaintiff in error. 


B. S. Worritt; and McCay & Hawsins, contra. 
By the Court—Bennine J. delivering the opinion. 


Were any of the grounds of the motion for a new trial 
good ? 

[1.] The first ground was the charge of the Court. That 
charge we think, was right. The assignee of a judgment, 
holds it subject to all the defences to which, the plaintiff in 
it, held it subject. Such is the plain import of the statute. 
Pr. Dig., 465. Andso, it has been held by this Court, Cod- 
guitt vs. Bonner, 2 Kelly, 155. 

The second ground was, that the verdict was, “ decidedly 
against the weight of evidence.” 

A great question in the case was, whether the sum _bor- 
rowed, $1,600, was borrowed by Prim and McJunkins joint- 
ly—Prim receiving of it, $1,200, and McJunkins $400; or 
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whether, the sum was borrowed by Prim séparately—he receiv- 
ing of it, the whole $1,600, and afterwards, himself lend- 
ing $400, to McJunkins. It seems clear, that McJunkins ob- 
tained $400, of the $1,600, one way, or, the other. 

One of these two ways tlien being the way in which he ob- 
tained the $400; the question is whether a verdict involving 
the assumption—that the last was the way, was “ decidedly 
against the weight of the evidence.” 

This question depends mainly, upon the import of the tes- 
timony of Prim, aud that of his sou. Prim, the father, was - 
examined by interrogatories twice. On his first examination, 
what he stated, was this. “ We signed the note jointly, but 
I received all the money, and applied it to my own use, the 
understanding between McJunkins and myself, was, that he 
was to be responsible for me to Evans, for the payment of 
said debt.” A verdict assuming that the last way was the 
one; would not be against this statement of Prim’s, but 
would be supported by the statement. 

But what Prim, on his second examination, said, was this, 
“That he and complainant did borrow money of Sterling 
Evans.” “Complainant got four hundred dollars. Com- 
plainant has paid his share of the debt. The understanding 
was, at the time the money was borrowed, that complainant 
was to get four hundred dollars, and witness twelve hundred 
dollars. He does not now owe any part of the money still 
due on the f. fa. obtained by said Evans, on said debt. 
According to his understanding complainant did owe four 
hundred dollars, and that he paid it.”’ 

What Prim, the father, thus states, Prim, the son, to some 
extent, corroborates, He says, in substance, that he heard 
his father and McJunkins agree to borrow the money, and the 
agreement was this; they were to borrow the money jointly, 
and that his father was to have $1,200 of it, and McJunkins 
$400. This conversation however, took place before the 
borrowing. This witness also says, that he recollects, that 
his father, in his first depositions, stated, that “they were 
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jointly interested.” Those depositions contain no such 
statement of his father. This witness further says, that Mc- 
Junkins paid the $400 which he got, to Prim. 

Now the question is,can this last testimony of the father, 
and this testimony of the son, be reconciled with the first 
testimony of the father; or, if they cannot, were the jury 
bound to accept them, in preference to that? 

An agreement between Prim and McJunkins, that the two 
should on their joint note, borrow $1,600, of which McJun- 
kins should take $400, and Prim $1,200, differs so little, in 
aspect and practical effect, from an agreement between the 
two, that-one of them, Prim, should on their joint note bor- 
row the $1,600, and out of it, himself let McJunkins have 
$400—that an ordinary person would run some risk of con- 
founding the one with the other,and, therefore, of stating the 
one, when he means the other. That the witnesses meant 
to state the same thing, all the time, and, that that thing was, 
that Prim got the $1,600 from the lender, and McJunkins 
got the $400 from Prim, is pretty strongly to be inferred, 
from this, that McJunkins paid the $400, not to Evans, but 
to Prim. Why should McJunkins pay the $400, to Prim, 
unless he owed it to Prim, and how could he have owed it 
to Prim, unless he had borrowed it from Prim, and not from 
Evans. 

We, then, are not prepared to say, that it was impossible 
for the jury to reconcile this evidence, 

But even if we were, we are not prepared to say, that the 
jury were bound to accept the last testimony of the father, 
and the testimony of the son, in preference to the first testi- 
mony of the father. 

The first testimony is strongly confirmed by a fact, which 
seems to be undoubted, the fact to which 1 have just refer- 
red, that MeJunkins paid the $400 to Prim, not to Evans. 

That testimony is also confirmed by the conduct both of 
Prim and of McJunkins, in respect to the.f. fa. Prim was 
the one, who manifested all the interest in the f. fa. It was 
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he that paid usury, : Wr int fleuiiee ; it was he that wished, 
and offered, to pay up the whole f. fa. on the terms of a re- 
linquishment of the usury. McJunkins did nothing—-said 
nothing. 

Then, Prim, the son, says, that he recollects a statement 
of importance, as having been made by his father, in his 
first depositions and those depositions containno such state- 
ment. 

We are not satisfied, then, that, it is true, that the verdict 
was “decidedly against the weight of evidence.” 

But evenif we were, it would not follow, necessarily, that we 
should be bound, to order a new trial. The new trial Act 
of 1854, says; that “the Judges of the Superior Courts, may 
have the power to exercise a sound discretion, in granting 
new trials, where the verdict may be decidedly al strongly 
against the weight of evidence;” “and the Supreme Court 
shall have power to revise and control such discretionary 
power in the Superior Court.” etfs, 47. 

Thus, it is seen, that granting a new trial, even where such 
a ground as this, is true beyond question, is buta mere mat- 
ter of discretion. 

And looking at one fact in this case, we hardly think it 
would have been an abuse of discretion, in the Court below, 
to have held this ground insufficient, even ifthe ground were 
true beyond dispute. That fact is this: Prien offered to 
pay up Rawson, if he would relinquish the $100 of usury, 
Prim had paid for receiving indulgence till a certain time. 
That offer was made when about a third of the time given 
had run ont. Rawson refused the offer. Prim ran away, 
and Rawson then turned upon McJunkins, who, in every in- 
terpretation of the testimony, was, at the time of Rawson’s re- 
fusa! of Prim’s offer, bound only on Prim’s account. In the 
face of such a fact as this, Rawson has no rightto expect to re- 
ceive any thing beyond what the law, taken in its utmost 
strictness, will give him. He may have what is nominated 
in his bond; no more. 
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There was some conflict in the testimony, on another 
point; viz, whether McJunkins consented to the indulgence ; 
but there was as much evidence, perhaps, on the one side of 
that question, as there was on the other. 

As to the third and last ground, it must of course be true, 
that that is not sufficient, if it be true, that the se-ond is 
not. 


Judgment affirmed. 





Witiiam Taytor, et al, plaintifis in error, vs. Moses H- 
Batpwin, et al, defendants in error. 


Crabb sold to Baldwin, a lot of land, and gave Baldwin his bond, conditioned 
to be void, if he should make to Balawin, a good title to the lot, when Bald- 
win paid to him $150, which payment was to be made bythe 25th of De- 
cember. Baldwin gave Crabb his note for the $180, payable at the time 
aforesaid, and went into possession of the land. At the end of some three 
years, ejectment was brought against Baldwin’s tenant or assignee, by Crabb, 
or his assignee; and then, Baldwin, and his assignee, filed a bill against 
Crabb, and his assignee, for the specific perfor mance of the contract of pur- 
chase, and tendered the purchase money, and the bond for titles. Crabb 
never offered to return the note for the purchase money, until he answered 
the bill; nor did he otherwise manifest any dissatisfaction at the course of 
Baldwin until the ejectment. 

dIeld, That time was not of the essence of the contract of purchase; and, that 
Baldwin, though failing to pay the purchase money on the 25th of Decem- 
ber, had still a reasonable time, within which to pay it, after the commence- 
ment of the ejectment. 





In Equity, in Randolph Superior Court. Tried before 
Judge Kippoo, at November Term, 1858. 


This bill was filed by Moses H. Baldwin, and Sidney C. 
DuBose, against Benjamin Crabb and William Taylor, to 
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enjoin an action of ejectment, for specific performance, re- 
lief, &c. 

The bill states, that on the 9th October, 1847, Baldwin 
purchased from Crabb, lot of land No, 142, inthe 5th dis- 
trict of said county, giving to Crabb his note for the pur- 
chase money, cne hundred and fifty dollars, due 25th De- 
cember thereafter, and received from Crabb his bond for 
titles, to be executed and delivered upon the payment of 
said note; that Baldwin went into possession of the lot, and 
made improvements, and continued in the possession there- 
of, until December, 1850, when he sold the lot to complai- 
nant, DuBose, who went into possession, and has remained 
in possession ever since ; that while DuBose was thus in pos- 
session, William Taylor, with notice of complainant’s occu- 
pancy and claim, purchased it from Crabb, and has brought 
his action of ejectment for the recovery of the same. 

The bill further states, that in March, 1851, Baldwin ten- 
dered the purchase money, with interest, and demanded 
titles from Crabb, which he refused. The bill prays that 
the action of ejectment be enjoined; that Crabb’s deed to 
Taylor, be declared null and void; and that Crabb be de- 
creed to make good and valid titles to complainant, upon 
the receipt or tender of the purchase money and interest. 

The answer of the defendants admits the statement of 
the bill, as to the purchase of the land, by Baldwin, from 
Crabb, in 1847. But the defendants insist that said sale was 
conditional, and that in the event that the purchase money 
was not paid by the 25th December, 1847, then said sale 
was to become void, and of no effect; that said purchase 
money was not paid when it became due, and complainant 
(Baldwin) was a stranger to Crabb, living in a distant coun- 
ty, (Henry) and of whom, or whose solvency, he knew 
but little; denies that Baldwin went into possession ; ad- 
mits that Taylor bought the land from Crabb in December, 
1850, without notice of any superior claim or title, by com- 
plainants, or either of them; that DuBose never had posses- 
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sion of said land, and there was no pretence that he had 
bought the same, until after Taylor bought from Crabb; and 
that Baldwin had never cultivated any part of the lot, buthad 
builta negro house, or some other small building on said let, 
near to where he lived, on an adjoining lot; admits that 
Baldwin did make a tender, and demand titles, but it was 
long after the land had been sold to Taylor, and after the 
ejectment suit was commenced, 

By consent, the action of ejectment, and the equity cause, 
were tried together, The bill and answer were read. Com- 
plainants introduced a witness, who proved that sometime 
after Baldwin’s purchase, he built some negro cabins a few 
yards over the line, on this lot No, 142; any person who 
knew the lines, could have discovered that the cabins were on 
the lot. Taylor lived on a lot cornering with lot No, 142, and 
if he knew the lines, would, in all probability have known 
that the cabins were on it. Heard Crabb say he had made 
Baldwin a limited bond; that if the meney was paid at the 
time it was due, 25th December, 1847, he was to have the 
land, and if not punctually paid, it was to be no trade, and 
the land was to belong to him (Crabb), DuBose was in pos- 
session when the action of ejectment was commenced; 
there had been as much as forty acres cleared, and was 
worth two dollars and fifty cents per acre, for rent. 

ist. Defendants offered in evidence the original plat and 
grant, from the State to Robert H. Elliott; dated 16th De- 
cember, 1837, for said lot. 

2d. A deed from Elliott to Benjamin Crabb, to said lot, 
dated 27th April, 1846. 

3d. A deed from Crabb, to William Taylor, dated Sth 
December, 1850. 

Ist. The Court charged the jury, that if they believed that 
Taylor was an innocent purchaser, without notice of Bald- 
win’s,purchase, or possession, then he is entitled to recover 
the premises in dispute, and rent therefor as proved, 

2d. That if, from the answers, and other evidence, they 
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believed that the copy bond attached, as an exhibit to the 
bill, is a true copy of the bond from Crabb to Baldwin, and 
that Taylor, at the time he purchased, had notice of Bald- 
win’s former purchase and possession, and that he had ten- 
dered the purchase money, with interest, within a reasonable 
time then they ought to find, that upon his payment of 
the purchase money and interest, that Crabb execute and de- 
liver to him a deed for the premises, aud that Taylor’s action 
of ejectment be perpetually enjoined. The Court being of 
opinion that the terms of the bond for titles, did not annul 
the contract, if the money was not paid on the day it was 
due, but that the vendee had a reasonable time afterwards, 
within which to pay, and call for titles. To which charge 
defendants excepted. 

The jury found for the complainants—enjoining perpetu- 
ally the action of ejectment, and that upon the payment of 
the purchase money, with interest, to Crabb, that he execute 
titles to Baldwin. 

Whereupon, defendants tender their bill of exceptions, as- 
signing as error, the charge of the Court, and the verdict 
aforesaid. 











Hoop & Rosinson, for plaintiff in error. 


Dovetass & Doverass; and E. H. Bratt, contra. 


By the Court.—Bennine J. delivering the opinion. 


The question is, whether, the second charge of the Court 
was right? That charge amounts to this, that time was not 
of the essence of the contract; that, although, Baldwin, did 
not offer to pay the purchase money on the day it fell due, 
yet, the contract of purchase, still subsisted, and he had still 
a reasonable time within which, to pay that money. Was 
this charge right? 

The general principle, no doubt, is, that, in equity, time is 
not of the essence of the “contract. That this is true of 
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mortgages, and bonds with penalties, is familiar doctrine. 
Indeed, it is true, at law, of bonds with penalties; aud, we 
may say, also of mortgages, in this State, for in this State, 
we may, if not must, foreclose mortgages at law. 

And I think it doubtful myself, whether, the conclusion to 
be drawn from the English authorities, as they at present 
stand is not, that time is in no case of the essence of the 
contract. Ithink it certain, that they, at least, do not go 
further than this,—that, it is possible so to frame a contract, 
that time shall be of its essence. 

Conceding, however, that a contract may be so framed, 
that time shall be of its essence, the question is, whether the 
contract in the present case, was so framed. 

What is the test?) This,I suppose, we may say, that the 
words shall be such, that they clearly show the intention 
to be, that time shall be of the essence of the contract. 2 
White §& Tudor., Lead. Cas. 19; and what words will be 
sufficient for this? Words, at least, as strong as these, “that 
the agreement shall be void, unless the purchase be com- 
pleted on a certain day.” 2d Ibid. 

Are there any such words in this agreement? There are 
not. This agreement is evidenced by a bond for titles, and 
the condition of that bond, is as follows: “The condition 
of this obligation, is this, that if the said Benjamin Crabb 
shall make, or cause to be made, to the said Baldwin,” “a 
good and sufficient title” “to lot No. one hundred and forty- 
two,” “when the said Moses F. Baldwin shall have paid, to 
the said Crabb, the sum of one hundred and fifty dollars, 
which payment isto be made by the twenty-fifth of Decem- 
ber, that then the above bond or obligation, shall be null 
and void, otherwise to remain in full force.” 

There is nothing in these words, importing that the contract 
of purchase was to be void, if the purchase money was not 
paid on the appointed 25th of December. They merely say, 
that the vendor’s dond shall be void, when he makes a title; 
and, that he must makea title, when the purchase money is 
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paid, and, that the purchase money is to be paid on the 25th 
of December. They do not go further, and say, that if the pur- 
chase money is not paid on that day, the contract of pur- 
chase is to be void. 

We think, then, that these words, taken by themselves, 
are not sufficient, to show it to have been the intention, that 
the contract of purchase was to be void, unless the purchase 
money was paid on the 25th day of December, 

And this view from the words, is confirmed by the con- 
duct of the parties. Baldwin, the purchaser, went into pos- 
session at the time of the purchase, and he, and his assignee, 
DuBose, have remained in possession ever since. 

In this conduct, Crabb and his assignee, Taylor, acqui- 
esced, until the bringing of the ejectment, which was brought 
only a short time before the commencemeut of the bill. 
They did not complain; they did not demand re-possession 
of the land, or, of the bond for titles; they did not offer to 
return the note given for the purchase money, until they 
came to answer the bill. All this goes to show, that the 
parties, themselves, interpreted their contract, as not mean- 
ing, that time was to be of its essence. 

We think, then, that the Court was right, in the part of 
its charge, in which, it told the jury, that time was not of 
the essence of the contract. 

Was the Court also right in the other part of its charge, 
in which it told the jury, that Baldwin was entitled toa 
reasonable time within which, to pay the purchase money? 
Wethink so. This part of the charge, was but a corollary 
from the first part. So, if that was right, this was, of ne- 
cessity, right. This, indeed, was, I belicve, not disputed. 

The first charge was in favor of the plaintiff in error. The 
two charges are all the decisions stated in the bill of excep- 
tions. 

There was no motion for a new trial. Therefore the ac- 
tion of the jury cannot come before this Court, consequent- 
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ly, there c can 1 be, for ‘this Court, ho further | question in this 
case. 


Judgment affirmed. 


McDonatp J, did not preside in this case, being absent on account of illness. 


Samvuet H. Causey, ex’or, plaintiffin error,vs. Witey, Banks 
& Co., and others, defendants in error. 


[1.] It is competent to prove a fact which tends to establish a matter not di- 
rectly in issuc, but which when proven, may be entitled to some weight, on 
the trial of the main issue between the parties. 

[2.] Facts which came to the knowledge of a witness, by reason of his being 
connected with the case as attorney at law, cannot, under the statute, be 
given in evidence by him. 

{3.] If there be legal capacity, and no imposition or fraud, a contract of surety- 
ship is binding; but weakness of capacity on the part ofthe surety, and the 


fact that it is a contract of suretyship, may be considered on the issue of 


fraud in procuring it. 

{4.] A charge to the jury, that “ fraud is not to be presumed, but mustbe proved 
by those alleging it,” unexplained, is not a legal charge in a case in which 
there is evidence of facts and circumstances tending to prove fraud. 


In Equity, in Crawford Superior Court. Tried before 
Judge Lamar, at September Term, 1858, 


This was a bill originally filed by Lemon M. Causey, 
against Wiley, Banks & Co., and others. The complainant 
subsequently dying, his executor, Samuel H. Causey, was 
made the party complainant, in whose name the cause pro- 


ceeded to a hearing. 

The object of the bill was to relieve complainant from lia-- 
bility on three promissory notes, each for $1,200 00, given to 
Wiley, Banks & Co., signed by William J. Causey, as princi- 
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pal, and the said Lemon M. Causey, as security, on the ground 
that said Lemon M. was induced to sign said notes, as surety, 
by the false and fraudulent misrepreseutations of defendants. 
Complainant was the fatherof said Wm. J., and the bill alleges 
‘that “ owing to his bodily and mental infirmities, brought on 
by a stroke of paralysis, under which he labored and lan- 
guished for eighteen months or thereabouts, previous to the 
time of signing said notes,” most of complainant’s business 
was in the hands of hisson, the said William J. 

The case was heard upon the bill, and answers and proofs, 

The jury, under the charge of the Court, found for the de- 
fendants; whereupon, complainant moved for a new trial, 
upon the following grounds, viz: 

Ist. Because the Court erred in admitting the testimony of 
Nicodemus Andrews, and in overruling plaintiff’s objections 
thereto, viz: that it was irrelevant, and was res inter alias 
acta, not tending to illustrate the real issues made by the 
pleadings. 

2d. Because the Court erred in admitting the testimony of 
Francis H. Murdock, and in overruling plaintiff’s objections 
thereto, viz: that it was irrelevant in this, that the situation 
of William J. Causey, when he commenced business in 1849, 
did not tend to illustrate any idea made by the pleadings in 
the cause. 

3d. Because the Court erred in admitting the interrogato- 
ries of James A. Miller, and in overruling plaintifl’s objec- 
tions thereto, viz: that the said testimony referred to a letter 
or letters which were not produced, or accounted for, or ex- 
hibited to the answers of defendants, or either of them; that 
the testimony related to a transaction wholly and entirely 
void, it being an attempt to make Lemon Causey liable for 
the debt of another, without any writing signed by said Lem- 
on, or another authorized by him, charging him with the 
payment of such debt, and because if admissible, notwith- 
standing the foregoing objections, it was irrelevant, and rela- 
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ted to a transaction and credit, other than, and wholly dis- 
tinct from, the debt or demand now in controvery. 

4th. Because the Court erred in admitting the testimony of 
Harrison H. Collier, and in overruling plaintifi’s objection 
thereto, viz: that the same was irrelevant. 

5th. Because the Court erred in admitting the will and 
codicil to Lemon Causey’s will, said codicil dated 18th July, - 
1853, and in overruling plaintifi’s objection thereto, viz: that 
the same was irrelevant, and tended to illustrate no issue 
made upon the pleadings, 

6th. Because the Court erred in admitting the deed from 
Lemon Causey to Samuel H. Causey, John Causey, Little- 
berry Causey, and James M. Sanders, dated 17th May, 1853, 
and in overruling plaintiff’s objection thereto, 

7th, Because the Court erred in rejecting the testimony of- 
fered by Green P. Culverhouse, Esq., to prove the contents 
of certain interrogatories which had been sued out in the 
case for Elizabeth Walker, had been read on a former trial, 
the said Elizabeth having been proven to have died since 
said former trial, and he, the said Green P. Culverhouse, hav- 
ing stated that he was counsel in this cause, acquired his 
knowledge of the contents of said interrogatories during his 
relation as counsel to the cause, and as he believed, in con- 
sequence of that relation, as but for that fact he did not think 
he should have paid attention to the reading of said ques- 
tions and answers in open Court, or should have read them 
out of Court, as he had frequently done, though he was pres- 
ent and heard them read on the former trial in open Court, 
the plaintiff also stating that he had no other witness that he 
knew of, by whom he could prove the contents of said inter- 
rogatories and answers, and the testimony therein given hav- 
ing been admitted to be material. 

Sth. Because the Court erred in stating in the presence and 
hearing of, and tothe jury, in response to a question pro- 
pounded by one of respondent's counsel, while addressing 
the jury, that that portion of Montfort’s answer to complain- 
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ant’s amendment, in the words following, viz: “this defend- 
ant further answering, saith, that he had noreasons to believe 
then, nor does he now believe, that the said Lemon M. Cau- 
sey, at that time, from the infirmity of age, disease or other 
cause, either mental or bodily, was incapable of knowing his 
liability in signing said notes,” &c., was directly responsive 
to the allegations in said amendment. [Abandoned.] 

9th. Because the Court erred in charging the jury, as fol- 
lows: “{ am requested by the defendant’s counsel to charge 
you as to the consideration of this contract. All I have to 
say as to the consideration of the contract for which these 
notes were given, is this, that it was lawful for L, Causey to 
become security to his son for the payment of these notes, 
and if he had the legal capacity to contract, that no equita- 
ble incapacity can be alleged so far as a want of considera- 
tion is concerned. But few securities are ever benefitted by 
incurring such liabilities, but if done voluntarily and without 
fraud, they are nevertheless liable. The authorities read by 
complainant’s counsel, as to inadequacy of price, andin case 
of gross and palpable inadequacy, in which equity will su- 
pervene and relieve, only establishes the principle that a 
Court of Equity will lend its aid in relief of such cases from 
the presumption of fraud which arises, as no man would be 
presumed to enter into such contracts, unless fraud or impo- 
sition was practiced upon him, the consideration being but 
of little or no inducement to do so.” 

10th. The Court erred in all that portion of its charge, re- 
lating to the weak and imbecile condition of complainant’s 
mind, and the purpose for which evidence of his mental state 
was admitted, and the influence it should have upon the ju- 
ry, and in narrowing the issue made by the pleadings to a 
question of fraud, or no fraud—thereby excluding the jury 
from a consideration of the question of undue influence, and 
the circumstances growing out of the confidential relations 
existing between some of the parties. 

11th. Because the Court erred in referring in gereral terms 
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to the authorities read to the Court from Story’s Equity, by 
complainant’s counsel, and in not reading over the sections 
so read by complainant’s counsel, and expounding them to 
the jury, and in adding to this part of his charge, “but the 
Court also charges you, that fraud or no fraud is also one of 
the controlling elements of the case.” 

12th. Because all those portions of the Court’s charge, re- 
lating to fraud, weakness of mind, and inadequacy of con- 
sideration, are general and abstract, not applied to the partic- 
ular facts and circumstances of the case, and well calculated 
to confuse and mislead the jury. 

13th. Because the verdict of the jury is contrary to law 
and equity. 

14th. Because said verdict is against evidence, and with- 
out evidence to support it. 

15th. Because said verdict is decidedly and strongly against 
the weight of evidence. 

The Court overruled the motion for a new trial, and com- 


plainant excepted. 


Cutvernouse & Anstey; Gro. W. Norman; and &. Hatt, 
for plaintiff in error. 


Coox & Montrort, contra. 


By the Court——McDonatp J. delivering the opinion. 


[1.] This voluminous record presents points on the single 
issue, whether the original complainant was circumvented in- 


‘ to the signature of the notes as surety for his son, William 


J.Causey. On the trial of an issue of that sort, great lati- 
tude is allowed in the admission of evidence; and circum- 
stances, seeming to have little or no connection with the 
principal transaction, are often looked to, because, on a strict 
and close examination, they may throw light upon, and ex- 
plain circumstances, which have a direct bearing upon it, and 
which are in evidence. Whether the explanatory circum- 
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stances are sufficient to defeat the force of those in support of 
the main issue, is a question for the consideration of the ju- 
ry. In questions of fraud, it is often necessary to enquire 
into the guo animo of the parties; and circumstances to elu- 
cidate that, may be given in evidence. It may be of conse~ 
quence, too, to prove a knowledge of the party said to be prac- 
ticed upon, of the existence of a certain state of things which 
is disputed by him; and circumstances tending,’even remote- 
ly, to establish such knowledge, is proper evidence. That 
L. M. Causey took up a note signed by W. J. Causey and L 
M. Causey, given the year before the matter in issue took 
place, taken in connection with the fact that W. J. Causey had 
conveyed property to L. M. Causey and others, to pay off. 
such liabilities, is admissible on the question whether L, M 
Causey knew ofthe pecuniary embarrassments of W. J. Cau- 
sey, however valueless its influence may be on that part of 
the issue which related to the conduct of the parties in pro- 
curing the signature of the intestate of plaintiff in error to 
the notes. 

So it may be said in regard to Murdock’s testimony. He 
proved that W. J. Causey was poor, but not that he was in- 
solvent. Though poor, he purchased a stock of goods, and 
gave a mortgage, but there is no evidence of antecedent debts, 
But it is evidence to be considered, that he commenced bu- 
siness years before, without means, and is only admissible to 
prove, inferentially, that his father had knowledge of his cir- 
cumstances at the beginning, Itis true, that it is slight evi- 
dence that he continued to be solvent. 

The evidence of Miller proved the existence of a letter, but 
not its contents, and is only admissible as evidence of the 
knowledge of L. M. Causey that his son was then without 
means, There is nothing in the evidence of Miller, certain- 
ly, to prove the existence of a legal or moral obligation on the 
part of L. M. Causey, to pay the debt in question, and it could 
not have been admitted for any such object. The presump- 
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tion is against Miller’s having written such a letter as would 
fix a liability on him, and if he did not, the request of L. M. 
Causey was not complied with. For the same reason, the 
evidence of H. H. Collier ought to have been received. 

[2.] The testimony of G. P. Culverhouse was inadmissible 
by the terms of the statute, and ought to have been rejected, 
as it was. 

[3.] There is no error in the charge of the Court, in regard 
to the consideration necessary to supporta contract of surety- 
ship. Ifthere be legal capacity, and no imposition, such 
contract is binding. On the issue of fraud or no fraud in 
procuring the contract, weakness of capacity, combined with 
the fact that it is a contract of suretyship, is entitled to con- 
sideration. 

The prominent grounds of complaint, of the judgment of 
the Court below, are to be found in the 10th and 12th 
grounds of the motion for a new trial, and amount togeth- 
er, to an allegation of a want of appositeness in the charge 
of the presiding Judge, to the facts and circumstances of the 
case, as in evidence before the jury. The plaintiff’s coun- 
sel relies, in support of his cause, on the principle, that al- 
though weakness of mind, short of legal incapacity to con- 
tract, is not sufficient, of itself, to invalidate the note, yet, 
very slight circumstances of frand or imposition, are suffi- 
cient to set it aside, and thatthe Court ought to have given 
the jury more explicit instructions upon that point. The 
Court charged the jury, in substance, that in proportion to 
the mental infirmity of the party, he is to be supposed to 
be less capable of resisting importunity, and of guarding 
himself against the circumvention and machinations of those 
who meditatea fraud upon him, and that under that view 
of the case, if L. M. Causey was competent to contract, he 
was liable on the notes, and should be decreed to pay them, 
unless they should believe, from the evidence, a fraud was 
practiced on him, ii the procurement of his name, as se- 
security on the notes, by Wiley, Banks & Co., or Theodo- 
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rick N. Montfort, the attorney at law, or some other person, 
with their knowledge or concurrence, and it is a settled prin- 
ciple that frand is not to be presumed, but must be proved 
by those alleging it. 

We think that this charge was too general, and not suffi- 
ciently explicit, as to the legal and equitable principles ap- 
plicable to the case made by the bill, answers and proof, and 
especially, in instructing the jury, without further explana- 
tion, that “it is a settled principle, that fraud isnot to be 
presumed, but must be proved by those alleging it.” It was 
in proof, in this case, that Lemon J. Causey had been a long 
time afflicted with paralysis, or dead palsy, at the time he 
signed the notes as security for his son; some of the wit- 
nesses thought him capable of attending to ordinary busi- 
ness understandingly, while others believed him to be in- 
competent, The defendant’s, creditors of William J. Causey, 
had heard of his embarrassments, and so well satisfied were 
they, that their debt was in jeopardy, that it was considered 
worth a trip by one of them, from Charleston to Crawford 
county, in this State, to attempt to secure it. He went to 
Knoxville, accompanied by his attorney from another coun- 
ty,and had an interview with the debtor, William J. Causey, 
who was a favorite son of his paralysed father; the creditor, 
the attorney, and the son, after an interview in Knoxville, 
went together to the house of the father, and svon induced 
him to sign the notes as security; the son at the time, being 
utterly insolvent. The imbecile father said at the time, and 
in the presence of the parties, according to the answers, af- 
ter the notes had been signed by him, that it was the ene- 
mies of his son who had circulated reports injurious to his 
credit; but this declaration, indicated that he believed, at 
the time, that his son was solvent. 

The Court, on the hearing of such a cause in equity, should 
give in charge to the jury, the principles on which Courts of 
Equity act, in reference to cases of this sort. “When the par- 
ty executing an instrument, is a weak man, and liable to be 
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imposed upon, the Court will look upon the circumstances, 
and the nature of the transactions, with a very jealous eye, 
and will very strictly examine the conduct and behavior of 
the persons, in whose favor it is made. If it see that any 
acts, or stratagems, or any undue means have been used;” 
“if itsee the least spark of imposition at the bottom; or 
that the donors,” (security here) “is in such a situation 
with respect to the donee,’ (the principal in the note 
here) “as may naturally give an undue influence over 
him; if there be the least scindi/la of fraud in such a case, 
the Court will, and ought to interfere.’ Hill on Trustees, 
(154) 2d Am. Ed. 

In the case of Griffin vs. Deveulle, and others, reported 
in the appendix tothe 3d vol. of Wooddison’s Lectures, 
Lord Chancellor (Thurlow, I believe it was) remarked that 
“the Court would not set aside the voluntary deed of a weak 
man, who is not absolutely non compos, nor any deed of 
improvidence or profuseness, for these reasons merely, when 
no fraud appears,as was laid down by Sir Joseph Jekyil in 
Osmond and Fitzroy ;but, that Sir Joseph Jekyll might have 
been pleased to add, that from these ingredients there might 
have been made out and evidenced an inference of fact, that 
there was fraud and misrepresentation used.” The learned 
Chancellor seems to have laid down the sound rule, and the 
only rule which can protect, effectually, weak men from the 
machinations of artful men of superior mind, viz: that up- 
on proof of weak mind, and that the instrument was exe- 
cuted without consideration, or was improvident or profuse, 
fraud would be inferred, and to rebut it, proof must be made 
that it was the voluntary act of the party himself, unmoved 
by the words or conduct of the party taking the benefit un- 
der it. 

The latter part of the charge under consideration unex- 
plained, may have misled the jury, and in all such cases, we 
hold that an explanation should be given, to-wit: that fraud 
may be inferred from circumstances. It may be proved un- 
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questionably, like any other charge. Men may be convicted 
of capital offences upon circumstantial evidence. Fraud 
also, may be proved by circumstances, but it is not to be pre- 
sumed. This principle may be illustrated in a manner to 
elucidate the law of this case: A. being a man of powerful 
mind, trades with B.,a person of weak and impaired mind ; 
he purchases property from him, and pays an inadequate 
price; this is proven, and the evidence stopshere. Fraud is 
not to be presumed, fora man of strong mind may sell prop- 
erty for greatly less than its value, and may have sufficient 
reasons for it, but if it be shown that B. was a person of 
weak mind, andeasily imposed on, fraud may be presumed 
from the combination of the two circymstances, strength of 
mind on the one hand, and weakness of mind on the other, 
and the great inadequacy of the price paid for the property. 
The proof of these circumstances alone, would throw on 
the person taking a largely disproportionate benefit under 
the contract, the necessity of making proof that there was 
nothing in his conduct or behavior toward the party with 
whom he made the contract, showing fraud; that there 
was nothing of imposition, influence or encouragement, to 
trade, &c., &e. 

In the case of Chesterfield vs. Jansen, 2 Vesey, Sr., 155, 
Lord Hardwick enumerates several species of fraud, and 
the law on the subject, summarily, which as it is short, I will 
extract, ‘1st. Fraud arising from facts and circumstances 
of imposition, which is the plainest case. 2d. Fraud may be 
apparent from the intrinsic value and subject of the bargain 
itself, such as no man in his senses, and not under delusion, 
‘would make, on the one hand, andas no honest or fair man 
would accept on the other; which are inequitable and uncon- 
scionable bargains, and of such, even the common law will 
take notice. A third issuch as may be presumed from the 
circumstances and condition of the parties contracting; and 
this goes further than the rule of law, which is, that fraud 
must be proved, not presumed; butitis wisely established in 
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a Court of Equity, to prevent taking any surreptitious ad- 
vantage of the weakness, or necessity of another, which 
knowingly to do, is equally against conscience, as to take 
advantage of his ignorance. A fourth kind of fraud may 
be collected and inferred in the consideration of a Court of 
Equity, from the nature and circumstances of the transac- 
tion, as being an imposition and deceit, on other persous 
not parties tothe fraudulent agreement.” The law upon 
this subject is as fully stated in this extract, as it can be 
found in the same compass, any where, and if the principles 
there laid down are analyzed, it will be found, that fraud may 
be established by circumstances, as well as by positive proof. 
Indeed, like most crimgs, fraud can be established, generally 
by circumstances only; for when men determine, deliberate- 
ly, to commit a fraud, they would scarcely avow their pur- 
pose; they would rather lay their plaus so adroitly as to 
avoid detection, and the worst frauds can often be searched out, 
only by circumstances pointing, more or less, directly to the 
object accomplished. The charge of the Court that “ fraud is 
not to be presumed, but must be proved by those alleging 
it,’ is no doubt correct in a case to which it applies; but, in 
a case where either facts or circumstances tending to estab- 
lish fraud, arein proof, it cannot apply. Tosay that fraud 
is not to be presumed, is equivalent to saying that it is not to 
be supposed to exist without proof, either positive or circum- 
stantial. Such an isolated charge, without explanation, to 
do away its positive effects, cannot apply to any case where 
there is evidence to prove fraud, and the jury are not left to 
bare presumption, without facts or circumstances to support — 
it, to set aside the alleged fraudulent transaction. In looking 
through this case, such facts and circumstances, we are 
bound to say, are in proof, as to call fora charge of the Court 
to the jury, that they might consider the facts aud cireum- 


stances, to determine the issue of fraud or no fraud. The 
charge as delivered by the Court, without explanation, was 
well calculated to make an impression on the mindof the 
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jury, that in the opinion of the presiding Judge, if they 
found fraud in the case, it must be upon presumption alone. 
We are well satisfied that such was not the intention, but 
the absence, of such intention cannot vary the law of the 
case. 


Judgment reversed. 
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